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Jain p aller od fall next to 3 

1 e conſidered, the doctri a... = 

depends chiefly on the nature of obligattons. 
An 7 is # legal tie, by which one b Obligad- 
N ay or perform. ſome thing to ano- on, == 
_ ther; relation'to the creditor, it is cal. 


a banal bY t. * The ruling difference de. 
ff xt a real and a nal Tig is; „ 


Irft confers 4 jus in 70, à right in the ching | | | 
1 e . che perſon who Ks the rights 


pure. 
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intitled to poſſeſs it as his own; or, if he is 

not in poſſeſſion, to demand it from the poſſeſ- 

ſor: whereas the creditor, in an obligation or 

petſonal right, has only jus ad rem, or a right 

to compel the debtor to fulfil his obligation, 

without any right in the ſubject itſelf which 

the debtor is bound to transfer or deliver to 
him. | | 

Are either 2 Obligations are either, firſt, merely na- 

merely na- tural, where one perſon is bound to another 

by the law of nature, but cannot be com- 

pelled, by any civil action, to the perform; 

ance. Thus, tho' deeds granted by a minor 

having curators, without their confent, are null, 

yet the minor is naturally obliged to perform 

ſuch deeds: and parents are naturally obliged 

to provide their children in reaſonable patri- 


3 monies. Natural obligations had, by the Ro- 


man law, moſt of the effects of proper ones, 

except the right of action: by ours, they in- 

title the creditor to retain. what he. has got in 

virtue thereof, without being ſubjected to re- 
petition, (3. 3. 17.) and a fidejuſſory ohligati- 

Merely ci- On may be interpoſed to them, (3. 3. 24.) 2. 

vil, Obligations merely civil; which, tho they 

may be ſued by an action, are elided by an ex- 

ception in equity: this is the caſe of obliga- 


or mixed. tions granted by force or fear, &c. 3. Proper 


Pe 
or full obligations, which are ſupported both 
by natural equity and the civil ſanction. 


They are 3. Obligations may be alfo divided into, x, 


— Pure,, to which neither day nor condition is ad- 
jected. Theſe are exigible immediately, /. 41. 
In diem. 5. 1 de verb. ol, 2. Obligations (in diem) 

which have a day adjected to their performance. 
In theſe, dies ſtalim cedit, ſed non venit: a pro- - 
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per eee, de, the date of the ice 
but the execution is ſuſpended, tiil the lapſe of 


8 on, becauſe it is certam that the day will exiſt d 


that day. E Conditional obligations, i rk o: nk 
there! is no proper debt (dies non cedit till the tional 


cCeondition be purified, becauſe it is poſſible che 


condition may never exiſt; and Which thefe- | 


fore are ſaid to create only the hope of a debt, 
F. 4. inſt de verb. obl. but the granter even of 
theſe has no right to reſile-. An obligation, to 

which a day is adjected that poſſibly may ne- 
ver exiſt, implies a condition, dies inrertut pra 
couditione habetur, l. 2 1. pr. quando dies leg. thus; 
in the caſe of a proviſion to a chi!d, payable. 

when he attains to the age of fourteen, if the 
child dies before that age, the ene 155 
16. Feb. 1677, Belſcbess. 141225 
4. Obligations, when comfidered with re- 
2 to their cauſe,” were divided by the R. 
mans into theſe ariſing from contract, quaſi con- 
| tract, delict, and quaſi delict; but there are cer- 
tain obligations, even full and proper ones, 
which cannot be derived from any of theſe 

ſources, and to which the Viſc. of Stair given, 


: 


8 


the name of obediential. Such is, among 6+ da chli. 


thers, the obligation of parents to aliment 


POR 


their children, which ariſes ſingly from the re- Obliga 
lation of parent and child, and may be infor- gn of all. 


ced by the civil magiſtrate, /. 5. $- 10. de agn; ment. 


lib. Under parents are comprehended the mo- 
ther, grandfather and grandmother, in their 
proper order, d. J. 5. $:: 2. In conſequence 
thereof, the parents are obliged to provide 
their iſſue in all the neceſſaries of life, and * 
give them ſuitable education, d. I. 5. .. 12. 


=P when the * can earn 4 Lo TE 


body hr mes ny Goritiong 3 
ents to aliment their indigent 2 be © 
 recipracally, on children to aliment 


* 


igent parents, is perpetual, J. lr. , 


ad 2 bow quae lib. This obligation is not 


perſonal tothe father, bur js transferred to the 
eldeſt ſon, the heir of the family, as repreſents 
ing him, in reſpect to his voünger brothers 


and ſiſters e he muſt aliment his brathers un- 


till cheir age of 21, after which they are pre: 


ſumed able to do for themſelves; but the ob: 


ligation to aliment the -fiſters continues, till 


their ſettlement by marriage, f. Feb. 1589, 


Dauglaſſes, In perſons of lower rank, the ob: 


gation to des the ſiſters will continue no 


Obligati - 
ons arifing 
from the 


herr, than till they are ble go to n 
employment or ſervice. 
5. All obligations, ariſing from the natural 


5 duty of reſtitution, fall under this claſs: thus, 


2220 of re · things given upon the view of a certain event 


n. 


pbligas- 


ons by 


8 
7 
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muſt __ reſtored, if ſuch event does not / after: 
ande exiſt, tit. de cond. cauſa data 3 eg. 
bat is given in contemplation of a marri 

_ which never followed: thus alſo; things given 
05 turpem cauſam, where the turpitude is in the 
receiver and not in the giver, muſt be reſtored 
to the owner, J. I. $. 2. de cond. ob turf, cauf, 
and on the fame principle, one upon whole 
ground a houſe is built Zona fide hy another, is 
obliged, without any covenant, to repeat to the 
builder the expence of building, in ſo far As: ix 
| has been profitable, 23, Feb. 1665, Jack. 

6. & contract is the. voluntary Agreement 
of two or more perſons, hereby ſomething 
is to be given or performed upon one ſide, 9 
* conſideration, _ "puny or fu- 

te 


or is deceived : and this may he alſo applied to 


|  - parties, as extorts the agreement; for, Where 


— Conſent which is Ms - - 
ied in agreement, is excluded, :t;. 23 NT 5. 
the eſſentiais of the contract, I. 16. 430r ũ . 
3 9. Pr. de contre empt. for in fuch ga 
the party does not properiy bargain, but eͥ 


contracts wich take their riſe from fraud or $ 
impoſition. 2. Conſent is excluded, by ſuch a 
degree of reſtraint upon any of the 3 | 


violenee or threatnings are uſed-againſt a per · 
ſon, his will has really no part in the contract. 
Contracts were, by the Roman law, perfected, 
either ye, by the intervention of things, or FX 2 4 | 
words; or by writing, or by ſole conſent. Ia W 
onder to perſect rea contracts, one. of the pars Ki 45 

ties muſt have actually given or performed 2 | 
ſomething to the other: if there was barely ©. 

an obligation to give or perform, it reſolbve li 
into a nudum pactum, which as not productive 

of an action; but, by our law, one, who ob- 

liges himſelf to lend or give in pledge, may; | 
bya proceſs, be compelled to the performance. 
The real — torr” of the Nomans are loan, d 
commodate, depoſitation and pledge. 

7. Loan . that contract, 3 
obliges à perſon, who has got any fungible 

from another, to reſtore to him as much of 

the ſame kind, and of equal-goodneſs. Whats E 
ever receives its eſtimation in number, weight 

or meaſure, is a fungible, as corn, wine, cur. 

rent coin, c. The only proper ſubjects of 

this eontract are things which cannot be uſed, 
without either their extinction or alienationt 1 
hence; the property of the thing lent is neceſ- 1 
TH e tit the bane, _ 2 + 
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produces is pointed againſt the barrower, that 
he may reſtore as much in quantity and quali- 
ty as he borrowed, together with the damage 
the lender may have ſuffered through detaulc - 


8 


1 1 


of due performance. ee. 

Commo- 8. Commodate is a ſpecies of loan, where 
date. the thing lent may be uſed, without either ith 
; | 8 or its deterioration. : Hence, in this 
ſeort of loan, the property continues with the 
lender; the only right the borrower aequires 

4a the ſubject is its uſe, after which, he muſt 


reſtore the individual thing that he borrowed: 


conſequently, if the ſubject periſnes, it periſnes 


to the lender, unleſs it has periſhed by the bor- 


What de rower's fault. What degree of fault or negli- 


— gence, makes either of the contracting parties 


ligence ſiable to the other in damages, is comprehend 
are 1-9” ed under the following rules. Where the con- 
red in on- | 2 ty 
tracts. tract gives a mutual benefit to boch parties, 
1 HIT q 52 F - et 8 
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ny — Where a wide is lent gratui- 


at ns, Dag fs . MON - "8 
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eee is IE to abibse + middle 
ſort of diligence, ſuch as a man of 3 each 79M 
nce uſes in his affairs, the neglect of which n 
is called culpa lebis. Where only one of the 
parties has benefit by the contract, that party 
muſt uſe exact diligence, the oppoſite of which 
is culpa leviſſima . and the other, who has no 1 
advantage by it, is not liable to any proper di. 
ligence, and is accountable only 5 lo vel cub __  —_ 
d lata, for dole, or for groſs: em which 


law conſtrues to be dole. Where one employs 1 9 
Jeſs care on the ſubject of a contract, than 362¶ 
is known to employ in his own. affairs, it is 123 3 
| Conſidered as dole. | een er adit or UP 1 


By theſe rules the borrower in commo- „ Obligutt- | 
dass; it the contra be ſolely for his benefit, 1 | 
which is generally the caſe, muſt be exactly fomeo TER 
careful of the thing lent; and reſtore it at the 
time fixed by the contract, or after that uſe is 
made of it for which it was lent: if he puts 
it to any other uſe, or neglects 0 reftore it at 
the time covenanted, and if thereby the thing 
periſnes even by mere accident, he is bound to 
pay the yalue. On the other hand, the lender 
is obliged to repeat to the borrower, ſuch of 
the expences diſburſed by him on the ſubject, 
as aroſe from any uncommon accident, but 
not theſe that naturally attend the uſe of it, J. 

18. F. 2. commod. The eſſential obligations 1 Thedi- 
canſequent on this contract lie upon the bor- " nd 
rower: the action theretore competent to the paul, 
lender againſt him for fulfilling his part, is call- commo- 
ed che direct action of eommodate; and that, date. 
which is competent to the borrower upon the 
counter · part ot the contract, is called the con- 


7 5 . coully, 


; 27 of < | 93 | | | 

&  tovſly, without ſpecifying any time of redols | 
- Precarium. very, it conſtitutes the contract of precurium, 
which is revokable at the lender's pleaſure, 
and being entered into from a perſonal regard 
to the borrower, ceaſes by his death, J. 12. * 
1 | 
Depoſita- 10. Depoſitation is a came by hich: om 
Gon, who has the cuſtody of a thing committed to 
him (the eder is obliged to reſtore it to 
the depoſitor. If a reward is taken by the de- 
0 poſitary for his care, it reſolves into the con- 
s = tract of location. This contract H An 
riing tous, the depoſitary is only anſwerable for the 
from it. conſequences of groſs neglect ; but after the 
daepoſit is redemanded, he is accountable even 
ſor caſual eee He is intitled to à full 
indemnification for the loſſes he has ſuſtained 
by the contract, and to the 1 of all ex- 
pences diſburſed by him on the ſubject ;. but 
he had no right by the civil law to retain the 
ſubject itſelf for his reimburſment; the exu- 
berant truſt which was implied in the contract, 
excluded all right, both of e and 

| retention, J. 11. C. depoſ. 

Nautae, 11. By an edict of the Roman Praetor, which 
wee, is with ſome variations adopted into our law, 
1. an obligation ariſes without formal paction, 
barely by a traveller's entring into an inn, ſhip 
or ſtable, and there depolitating his goods or 
ing up his horſes ; whereby the innkeeper, 
ſhipmaſter or ſtabler, is accountable, not only 
for his own facts and theſe of his fervants, 
which is an obligation implied in the very 
e exerciſe of theſe employments) but of the o- 
ther gueſts or paſſengers ; and, indeed, in e- 


1955 __ unleſs where the goods have wu 


Tit. 1. e in pag 277 * 


loſt damno fatali,, or carried off by pirates or 
robbers. This edict, ſo contrary to common 


* obitatem hoc genus hominum, 1. 3. H. 1. 1. 1. §. 
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rules, was found neceſſary ad reprimendam im- 


naut. caup. Not only the maſters of ſhips, 


but their employers, whether owners or freight- 


ers, are liable upon this edict, J. 1. F. 2. cod. 
bur, by the preſent cuſtom of trading nations, 
goods brought into a ſhip do not fall under it, 


unleſs they are delivered to the maſter or mate, 


or entered into the books or bills of lading. 
Common carriers fall within the intendment of 


this edict; and practice has extended it to vint- 


ners within burgh, F. 25. July 1704, Hay. 5 

The damage ſuſtained by the party may be 

proved by his own oath in litem, 4, Dec. 1661, 

White, - - | 
12, Sequeſtration, whether voluntarily con- Soguality- 

ſented to by the parties or authorized by the wen 

judge, is a kind,of depoſit: but, as the of- 

fice of ſequeſtree, to whole care the ſubject in 

diſpute is committed, is not conſidered as gra- 


tuitous, he cannot throw it up at pleaſure, as 


a common depoſitary may do; and he is li- ; 
able in the middle degree of diligence. Con- Conſigna- | 
ſignation of money is allo a depoſit, It may tion. 
be made, either where the debt is called in 
queſtion by the debtor, as in ſuſpenſions, or * 
where the creditor refuſes to receive his mo- 


ney, as in wadſets, Sc. The riſk of the con- On whom 


ſigned money lies on the conſigner, where he the riſk of 


_ ought to have made e and not con- the con- 


ſignation, 9. July 1675, E. Queenſpurp; or nr .. 


has conſigned only a part; or has choſen 

for conſignatary, a perſon neither named 
the parties nor of good credit, The. 
Vo. II. B | charger | 
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274 Of Obligations and Book III. 


Charger or other creditor runs the riſk, if he 
1 has charged n or has, without 
| d reaſon, refuſed to accept payment, where- 
— 5 conſignation ben , 28. Ju- 

money : 
ought not y 1665, Scot. It is the office of a conſigna- 
to be put to tary, to keep the money in ſafe cuſtody, till 
intereſt. it be called for; if therefore, he puts it out 
- to intereſt, he muſt run the hazard of the deb- 
tor's inſolvency ; but, for the ſame reaſon, 
tho? he ſhould draw intereſt for it, he is liable 
in none to the conſigner, ſee 3. 9. 21. ad 

3 5 

Pledge. 13. Pledge is a contract by which a debtor 
puts into the hands of his creditor, a ſpecial 
ſubject in ſecurity of the debt, to be redeliver- 
ed on payment. Where a ſecurity is eſtabliſn- 
ed by law to the creditor, upon goods which 
Hypothec. continue in the debtor's poſſeſſion, it has the 
ſpecial name of an hypothec. Of theſe there 
was a great variety among the Romans, but 
our law has, for preſerving the free currency 
of trade, reduced them to a narrower com- 
paſs. Merchants and ſhip carpenters have a 
| hypothec on the ſhip repaired, for the materi- 
als and other charges of reparation, 16. Nov. 
1711, Watſon; but not for the expence of 
building a new ſhip, H. 68, becauſe the ne- 
ceſſity is not ſo urgent: owners of ſhips have 
an hypothec on the cargo, for the freight, 
Hume, Dec. 1683, Mure: heritors on the fruits 
of the ground, and land-lords on the invea 
et illata, for their rents. (2. 6. 26.) Writers 
alſo and agents have a right of hypothec, or 
more properly of retention, in their conſtitu- 
ent's writings, for their claim of pains and diſ— 
„ burſements. A creditor cannot, for his own 
pay ment, 
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made a party. | 
Tir. 2 Of Obligations by Ward or Writ, 


Here is nothing in the law of Scotland, a- 
nalogous to the verborum obligatio of the 
Romans, which was created by the parties ut- 
tering certain verba ſolennia or words of ityle ; 
and therefore the appellation of verbal may be 


properly enough applied by us, to all obliga- 


tions, to the conſtitution of which writing is 
not eſſential, which includes both real and con- 
ſenſual contracts: but, as theſe are explained 


under ſeparate titles, obligations by word, in 


the ſenſe of this rubric, muſt be reſtricted to 
2 or to ſuch verbal àgreements, as 

ave no ſpecial name to diſtinguiſh them. A- 
greement implies the intervention of two diffe- 


rent parties, who come under mutual obligati-- 


ons to one another. Where nothing is to be 
given or performed, but on one fide, it is pro- 
perly called a promiſe, which therefore, being 
gratuitous, does not require the acceptance of 
him to whom the promiſe is made. An offer, 
which muſt be diſtinguiſhed from a promiſe, 
implies ſomething to be done by the other par- 
ty, and conſequently is not binding on the of- 
- . ferer, 


been PO epte 
or conditions, by him to whom the offer is 


greement The different methods of proof, 
required for ſupporting theſe different obligati- 
ons, will be explained, 4. 2, 1 1. and 12 


Writi 
— 2% „ 2. Writing muſt neceſſarily interveen in all 


veen in ob · Obligations and bargains concerning heritable 


gations ſubjects, tho* they ſhould be only tempora- 
- concerning ry; as tacks, which, when they are verbal, 
** laſt but for one year. In theſe, no verbal a- 
| greement is binding, tho? it be referred to the 
oath of the party; for, till writing is adhibi- 

ted, law gives both parties a right to reſile, as 
3 from an unfiniſhed bargain; which is called 
- hes locus poenitenliae. Yet ſuch writing neęd not 
ten offer to ſell, . ſigned by one of the parties, 
when it is delivered to, and verbally accepred 


— 


er; tho? there ſhould be no written acceptance, 
or other obligation ſigned by the party to 


whom the offer is made, 23. Nov. 1948, Lord 


| ow ex- Kilkerran. If, upon a verbal bargain of lands, 
fl part of the price ſhall be paid by him who was 
to purchaſe, the 7nterventus rei creates a valid 
obligation; and gives a beginning to the con- 

tract of ſale, F. 23. Dec. 1697, Laury; and in 
general, where-ever matters are no longer intire, 


_ Wrong 1 the right to reſile ſeems to be excluded. An a- 


ee 


in pa- greement, whereby a real right is paſſed from 
25 llbera- or reſtricted, called patFum liberatorium, may 
goriis, be perfected verbally, 8. Feb. 1666, Ker; for 
freedom is favourable, and the purpoſe of ſuch 
agreement is rather to diſſolve than to ereate 

an obligation. Writing i is alſo eſſential to bar- 


N 


by the other, becomes obligatory on the offer- 


— 


be executed in the form of a contract: a writ- 


| made; after which, it becomes a proper a- 
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ere acai under condition that they. Wall | 1 ee 
reduced. into writing; for in ſuch caſes, it is 
1 — that, till writing be adhibited, 
parties ſhall have liberty to withdraw, 13. 
„1676, Campbell: writing is alſo required 
in teſtaments, but verbal legacies are ſuſtained, - 
where they 5 not 9 100 n Scots, | 
K 2.) 4 
No Antiently, when ding was little uſed, ane 
deeds were executed by the party appending ritten 
his ſeal to them; but even then, witneſſes be- obligati- 
hoved to be preſent at the ſealing, as appears by 92% 
our oldeſt writings yet extant ; ſee R. M. I. 0 abſer 
ES — 1.—Cy. 186. F. 17. For prevent - pi — 
ra that might happen by appendi dne 
ſeals to falſe deeds, the Criprich a1 of os he pry 
granter was required by 1540, c. 117 and, "fs, 
if he could not write, that of a notary : but 2 
this act not having expreſly required the ſub- bim. 
ſoription of the witneſſes, it was thought ſuf. 
ficient; that their Ie were inſerted in the 
body of the deed. As it was dangerous e 
full force to the ſubſcription of the 
initials (the firſt letters of the name and fir= 
— which is more eaſily counterfeited; our 
ice, in order to ſuſtain ſuch ſubſeri 
ms to require a proof, not only that che 
granter uſed to ſubſcribe in that way, but that 
_ fe facto he had ſubſcribed the deed quarrelled, 
21. June 168 1, Couts; at leaſt, if the ĩnſtru- 
mentary witneſſes be fill alive, Halle 
a prion) Nov. 168 3. Calla. * 
A 
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2 27 


5: — As a further check, it is Pei bs I 579, 0 


c. 80, that all writings carrying an heritable 
** and other feeds of 1 importance, be ſub- 
ſeribed 
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3 ſubſcribe ; otherwiſe, by two notaries, before 
EF  - four witneſſes ſpecially deſigned; The ſubſe- 
—_ : . quent practice extended this requiſite of the de- 
=  . fignation- of the witneſſes, - according to the 
= plain purview of the ſtatute, to the caſe where 
| . the parties themſelves ſubſcribed: but, at the 
* ſame time, where the witneſſes were named in 
2 a deed, but not deſigned, the party founding 
on the deed was, by the indulgence of our 
judges, allowed to condeſcend on the deſigna - 
tions; which condeſcendance was to be aſtruct- 
4 ed, either by the witneſſes themſelves, or ex 
„ comparatione literarum, where they were decea- 
| The omil” ſeq, and had alſo ſubſcribed as witneſſes : and 
Hon wit- this obtained with reſpect to all deeds granted 
neſſes not after this ſtatute, till act 1681, c. 5, which 
nom ſup- declared the omiſſion of the deſignations not 
pliable. ſuppliable by any after condeſcendance, 28 
July 1753, Urgubart. Cuſtom has conſtrued 
obligations for ſums exceeding 100 L. Scots to 
be obligations of importance, which is proba- 
bly founded on AF. S. 8. June 1597, eſtabliſh- 
ing that ſum as the ſtandard, beyond which 
payments were not allowed to be proved by 
witneſſes. In a diviſible obligation, tho' ex- 
ceeding 100 L. the ſubſcription of one notary 
is ſufficient, if the creditor reſtricts his claim 
to 100 L.: but, where the obligation is in- 
diviſible, e. g. for the preſtation of a fact, if 
it is not ſubſcribed in terms of the ſtatute, it is 
utterly void. When notaries thus atteſt a deed, 
the atteſtation or docquet muſt ſpecially ex · 
preſs,” that tlie granter gave them a mandate 
to fign; nor is it ſufficient that this ane, 
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oned in the body 
„„ 
5. In every deed, who Th 
writes it, with his dwelling place or other mark ugbein- 
of diſtinction, muſt be inſerted, 1593, c. 175: ferted. - © 
The witneſſes muſt, by the foreſaid act 168 1 © 
both ſubſcribe as witneſſes, and their names _- = _—_ 
and deſignations be inſerted in the body of the _ 
deed; and all ſubſcribing witneſſes muſt know 
the granter, and either ſee. him ſubſcribe or 
hear him acknowledge his ſubſcription, other- 
ways they are declared puniſhable as acceſſory . 
to forgery. Where a diſpoſition, decreet or Deeds 
other ſecurity, is to conſiſt of ſeveral ſheets of 3 
paper, it may be written by way of book, in bock- 
place of the former cuſtom of paſting together ways. 

the ſeveral ſheets, and ſigning the joinings on 
the margin; provided each page be ſigned by — 
the granter, and the teſting clauſe expreſs 5 
how many pages the deed contains, 1696, Fe 
c. 15. i | 
2 nſtruments of ſeiſin are valid, if ſubſcri- en . 
bed by one notary, before a reaſonable num- mn | 4h 
ber of witneſſes, Aug. 1584, c. 4, which is ex- ſtruments. 
tended by practice to inſtruments of refignati- | 
on. Two witneſſes are deemed a reaſonable 
number to every deed that can be executed by 
one notary, 15. Fuly 1680, Biſhop of Aber 
deen. In. inſtruments of ſeiſin, reſignation and 
intimation, the witneſſes muſt ſubſcribe, and * 


\ * * 
1 


* 1 - . 


their names and deſignations be inſerted in the _ 
inſtrument, 1681, c. 5. Seiſins are allowed, =_ 
by 1686, c. 17, to be written bookways, pro- _— 
vided the notary ſigns each page, 'and narrates, * = 


in his atteſtation, how many leaves the ſeiſin con- _ 
ſiſts of; but, as notaries have generally neglect- | 7 


Deeds 
muſt be . 


paper. 


* to condeſcend on the number of leaves the 


Wt B | 


the objection founded on this omiſſion was te- 


. AE fx Of execs pelled, Mill. 2. Executions by meſſengers and 


other officers of the law were, by our antient 


_ ſtatutes, valid, barely by affixing their ſtamp or 
ſignet, without ſubſcription, © 1540, c. 74. 


The ſubſcription of the officer came to be re- 

quired, by 1592, c. 139; and, at laſt, by 1686, 
c. 4, the ſubſcription alſo of witneſſes is made 
neceſſary, and the neceſſity of ſtamping taken 
off. The before quoted act 1681, requires 
like ways the deſignation of the witneſſes in cer- 
tain ſorts of executions, viz. inhibition, inter- 


diction, horning and arreſtment: executions 
therefore of ſummonſes fall not under this act, 
8. Dec. 1736, Napier; for the enumeration 


of ſome particulars implies the excluſion of all 
others. It is not neceſſary that the witneſſes 
to a notorial inſtrument or execution ſee the 
notary or meſſenger ſubſcribe; for they are 
called as witneſſes to the tranſaction which is 


atteſted, and not to the ſubſcription of the Per- 
ſon atteſting, ſee 5. Fuly 1710, Lord Gray. 


7 A new requiſite has been added to certain 


written on deeds ſince the union, for the benefit of the re- 
ſtamped venue: they muſt be executed on ſtamped pa- 


per or parchment paying a certain duty to the 
crown. Charters, reſignations, ſeiſins and re- 
tours are charged with 2 5. 3. d. of duty, rom 
An. c. 19: bonds, tacks, contracts and other 
perſonal obligations, with 6 d. 12mo Av. tat. 


2. c. 9. F. 21. Bail bonds are ſpecially ex- 


cepted from the ſtatute: neither do bills, te- 
ſtaments, diſcharges of rent or of annualrent; 


nor any deeds, as notorial inſtruments, 
N Tip "Op ; 


pores . e fal 


WY 1 - " 
STS 1 % 
3 * 


Under It, -: 


ſeribings being a ſtrong guard agaiaſt 
is conſidered by Viſc. Stair p. 690, as efſential place ne- 


to all deeds; but the conttary has been 1 


by two judgments, 13. Feb. 1706, Human. 


8. The inſerting of the x placa of ſub: Is the N 8 
Tet This the the date or 


21. July 1711, Ogilvy. | The granter's name 7 


and deſignation are. cfſential, hot properly as - 
ſolemnities, but becauſe no writing can haare 


effect without them. Bonds were, by our an: Black 
tient practice, frequently executed without bonds: 
filling up the creditor's name ;; and they 
from hand to hand, like notes payable! to the 


bearer : but, as there was no method for the 1 


creditor of a perſon poſſeſſed of theſe, to ſe- 
cure them for his payment, all writings blank 
in the creditor's name were diſcharged, as co- 
vers to jraud, with the exception of indorſati- 
ons of bills of exchange, 1696, c. 23. 


9. Certain privileged writings do not badge dal | 


the ordinary ſolemnities. 1. Holograph dęeds 100. 
(written by the granter himſeif) are effectual graph wris 
without witneſſes. A deed is holograph, tings. 
where the ſubſtantials of it are written by the 


granter, 23. Jan. 1675, Vanſe. The date of 


no holograph writing, except à bill of ex- 
change, (ſee below, next $.) can be proved by 


the granter's own aſſertion, in prejudice either 


of his heir or his creditors, but muſt be aſtruct · 
ed by other adminicles, 2 1. June 1665, Bret- 
dy. 2. Teſtaments, if executed where men Teg,. 


of l in buſineſs cannot be had, are valid, ments. 


tho' they ſhould not be quite formal, f ; 

Jan. 1708, Ker: and, let the ſubject of a 

teſtament be ever ſo valuable, one notary ſign- 
Vor. II. C ing 


paſſed '>: 
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Diſchar- one miniſter with two wit neſſes. 3. Diſcharges 
gestote- to tenants are ſuſtained without witneſſes, from 
nants. their preſumed ruſticity or ignorance in buſi- 


A 


Merchants neſe, 7. Nov. 1674, Boyd. 4. Miſſive letters 


| cou 0 . » * 
— 1 in re mercatoria, commiſſions and fitted accounts 


in the courſe of trade, and bills of exchange, 
tho? they are not holograph, are, from the fa- 
vour of commerce, ſuſtained without the or- 
dinary ſolemnities. . WOT. 


Bills of 10. A bill of exchange is an obligation in 


Exchange. the form of a mandate, whereby the drawer 


or mandant deſires him to whom it is direct- 
ed, to pay a certain ſum at the day and place 
therein mentioned, to a third party. Bills of 
exchange are drawn by a perſon in one coun- 
try to his correſpondent in another; and they 
have that name, becauſe it is the exchange, or 
the value of money in one place compared with _ 
its value in another, that generally determines 
the preciſe extent of the ſum contained in the 
draught. The creditor in the bill is ſometimes 
called the poſſeſſor or porteur. As parties to 
bills are of different countries, queſtions con- 
cerning them ought to be determined by the 
received cuſtom of trading nations, unleſs 


* 


* 


prore Where ſpecial ſtatute interpoſes. For this rea- 
their own fon, bills of exchange, tho' their form admits 


dates. not of witneſſes, yet prove their own. dates, in 


queſtions, either with the heir or creditors of 
the debtor : but, if this doctrine ſhould be ex- 
; _ *- rended 
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E of ſuch inland bills 22 ae 

made payable to the drawer himſelf, and where 
conſequently the only «perſons concerned are 
the drawer and accepter; heirs might be cut 
out of the . of death · bed, and creditors out 
of = benefit of inhibition, ſee Macdeughtws bo , _ 
"_ 11. — bill is valid, without the deGatacing Solemni- 
either of the drawer or of the perſon to hom ties 7 


. it is made payable: it is enough that the draw- bis. 
er's ſubſcription appears to be truly his; and 1 

one's being poſſeſſor of a bill, marks him out 3 

to be the creditor, if he bears the name given | = 

in the bill to the creditor : nay, tho? the per= 

fon drawn on ſhould not be defigned, his ac- . = 

ceptance preſumes, that it was he whom the * - 


drawer had in his eye, H. 96. Bills drawn __ == 
blank, in the creditor's name, fall under te 
ſtatute 1696; for, tho? indorſations of bills —_ — 
are excepted from it, bills themſelves are no. 
Not only the perſon drawn upon, muſt ſign 
his acceptance, but the drawer muſt ſign his 
draught, before any obligation can be formed 
againſt the accepter ; bills being really mann 
dates: yet it is ſufficient in practice, that the . 
drawer ſigns, before the bill be produced in _ 
judgment; tho' it ſhould be after the death, | "2 
both of the creditor and accepter, F. v. 2. . 
15. Acreditor in a bill may tranſmit it to rndorſati- — 
5 another by indorſation, tho” the bill ſhould not on. | 
bear 70 bis order; by the ſame rule that other 
| rights are tranſmiſſible 55 aſſignation, cue they 
do not bear to aſigneys, H. 78. © 
12. The drawer, by ſigning his draught, Obligati- 
becomes liable for the value to the creditor in ons on te 
the bill, in caſe the perſon drawn upon, _— — 
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: ther Got not A . 8 
does nbt pay; 1 —— to have res. 
deived vulue from the editor at giving him 
the draught, tho“ it ſhould not bear for value 
recmut: bur, if the drawer was debtor to the 
oteditor in the bill before the draught, the bill 
is preſumed to be given towards payment of 
* unleſs it expreſly bears for value, 18. 
Juiy 1712, Cbeap. The perſon. drawn 
. he refuſes to accept, while he has the — 
er ro money in his hands, is liable to him in 
damages. As a bill preſumes value from the 
5 cerxeditor, indorſation preſumes value from the 
indorſee; who therefore, if he cannot operate 
payment from the accepter, has recourſe a- 
gainft the indorſer, unleſs the bill be nen 
in rheſe words, without recourſe. 
— 13. Payment of a bill; by the accepter, ex 
"he ac. Oners both the drawer and him at che hands of 
cepter. the 2 but it intitles the accepter, if he 
was not the drawer's debtor, to an action of 
recourſe againſt him; and, if be was, to a 
ground of compenſation. Where the bill does 
not bear value in the hands of the perſon drawn 
upon, it is preſumed that he is not the dra wer's 
debtor; and conſequently, he has recourſe a- 
Gee the drawer ex mandate, ſee 10. July 1712, | 
MO. 
Bills are 14. Bills, den indorſed, are conſidered 
conſidered as ſo many bags of money delivered: to the o- 
can. nerous indorſee; which therefore carry right 
to the contents, free of all burdens that do 
not appear on the bills themſelves. Hence, a 
- © " receipt or diſcharge, by the original creditor, 
if granted on a ſeparate paper, does not ex- 
" "ups the accepter from "_ payment to the 
indorſee; 
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original creditor, can be pleaded againſt the "ah 2 E 
indorſer; but, if the git 4 ſnhall prove _ 


the oath of the indorſee, that he paid no va- 
lue for the indorſation, the indorſet is juſtly 
cunſidered as but a name, and therefore all 
exceptions, receivable againſt : the original cre- 1 
ditor, will be ſuſtained againſt him. 15. Jan. 1 
1708, Craufurxl. 2 1 
15. Bills muſt be negotiated by the hey ne: SEE 
againſt the pans drawn upon, within a pre- ligericeres a 
ciſe time, ſerve recourſe a+ 2 
gainſt the drawer. Where a bill is payable ſo the credt- | 
many days after ſight, the poſſeſſor muſt, with- e e > 
out delay, preſent it for acceptance, and, in 
caſe of refuſal, proteſt; becauſe the leaſt de- 40 
2. in preſenting ſuch bill, prolongs the term 
payment in prejudice of the drawer: but —_ 

bills payable on a day certain, need not be 

ented for acceptance till the day of pay- 
ment, becauſe that day can neither be pro- 
longed nor ſhortened by the time of acceptance, 
H. 93.—F. v. 2. 78. For the ſame reaſon, 
the acceptance of bills payable on a preciſe 
day need not be dated; but, where a bill is 
drawn payable on fight, or ſo many days after 
ſight, it muſt, becauſe there the term of pay- -Y 
ment depends on the date of the acceptance. = 

16. Tho! bills are, in ſtrict law, due the Days of | 

day on which they are made payable, ' and Sta 

may therefore be proteſted on the day thereaf- | 
ter; yet there are three days immediately fol- _ 
lowing the day of payment, called days of 

ce, within any of which, the creditor may 


paar the bill: but, if he — 9 From TT” 
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3 his recourſe, 29. Jax, 1761, Crui ES. 
=_ WM bere a bill is proteſted, either for not ac- 
1 Ceptance or not payment, the diſhonour muſt 
| be notified to the drawer or indorſer, within 
bf = 8 M - three poſts at furtheſt. . This ſtriftneſs of ne-. 
= - _ gotiation is confined to ſuch bills as may be 
= | - proteſted by the poſſeſſor immediately after the 
_ Bills in- days of grace: where bills are indorſed after 
= _ af. theſe are expired, the indorſee is left more at 
mem of liberty, and does not loſe his recourſe, tho? he 
1 ayment. ſhould not take a formal proteſt for not pay · 
5 mament, if within a reaſonable time he ſhall give 
3 the indorſer notice of the rag omg yes to 
= y, F. v. 2. 76. Not only does the or, 
= - N who neglects ficie negotiation, loſe his recourſe 
5 loſe re: againſt the drawer, where the perſon drawn. 
courſe a- ypon becomes afterwards bankrupt, but, tho 
= he ſhould continue ſolvent; for he may in 
'. * that caſe recover payment directly from the 
debtor, - and fo is not to be indulged in an un- 
neceſſary proceſs againſt the drawer, which he 
has tacitly renounced by his negligence, Nov. 
1744, Littkjobn. Recourſe is preſerved a- 
gainſt the drawer, tho? the bill ſhould; nat be 
duly negotiated, if the perſon drawn ypon was 
not debtor to the drawer; for there the drawer 
can qualify no prejudice by the omiſſion, and 
| he ought not to have drawn on one who owed 
rivileges 17. The privi uper; to bills by 
bred Sad are, pa hy, r form, they — 
ſtatute. have no clauſe of regiſtration, yet if duly pro- 
teſted, they are regiſtrable withia ſix months 
2 after their date in caſe of not acceptance, or 
in fix months after the term of payment in the 
1 caſe of not payment; which regiſtration 4 

| made 
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4 either againſt the drawer, in the caſe 


not payment, 188 7, c: 20. This ſtatute is , 
extended, by 1696, c. 36, to inland bills, #. „% 


e. bills both drawn and made payable in „ N 45 
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made the foundation of fummary diligence; 
of not N 

acceptance, or againſt the accepter, in Gale f 


land. After acceptanee, ſummary diligence 
lies againſt no other than the aceepter; the 
drawer and indorſer muſt be purſued in the re- 


courſe by an ordinary action. It is only the 


principal ſum in the bill, and intereſt, that can 
be charged for ſummarily: the exchange, 


when it is not included in the draught, the re- 


exchange incurred by ſuffering the bill to be 
proteſted and returned, and the expence of di- 
igence, muſt all be recovered by an ordinary 


action; becauſe theſe are not liquid debts, and 


ſo muſt be previouſly conſtituted. 


18. Bills, when drawn payable at any con- Certain 


fiderable diſtance of time after date, are denied bills are 


the privileges of bills; for bills are intended ane 


for currency, and not to lie as a ſecurity in the 
creditor's hands, ſee H. 55. ad fn. Donations 


conſtituted in the form of a bill, are not even 
probative, 3. Dec. 1736, Vier; nor bills' 
which bear a penalty, ſee H. 99, ſuch a 
clauſe being inconſiſtent with the nature of 


bills. Our practice is not quite fixed, as to 
the validity of bills bearing annualrent from 


the date; compare F. v. 2. 157. with 170. 
Inland precepts drawn, not for money the me- 
dium of trade, but for fungibles, were, by the 
former practice, admitted as probative, tho? 


without the privilege of bills, Br. 82: but, 8 
by later deciſions, they have been found nul. 
as wanting writer's name and witneſſes. 


Pro- 
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alſo null, if they are not holograph/ 29, 
Jun. r708, Arbuthme. kit op 
19. As for the ſolemnities e katial to.deeds 
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— ſigned in a foreign country, When they come 


ed in a fo- to receive execution in Seartand,. it is a gene · 
reign ral rule, that no laws can be of authority with- 
eoun'7- out the dominions of the Tawgiver. | Hence, 
in ſtrictneſs, no deed, tho? perfected accor- 
ding to the law of the place where it is ſigned, 
_ can have effect in another country where diffe- 
rent ſolemnities are required to a deed of that 
ſort. But this rigour is ſo ſoftened ex comitate, 
. the common conſent of nations, that all 
onal obligations, ſigned according to the 
ex laci, have validity every-where, H. 23: 
Which obtains even in obligations to convey 
heritage, g. July 1906, Cuningham. Cunvey- 
anees themſelves, if they are of heritable ſub- 
jects, muſt be perfected according to the law 
of the country where the heritage lies, and 
from which it cannot be removed, Feb. 1729, 
E. Dalkeith : but a conveyance of. moveables, 
which have no fixed ſeat, and ire therefore ſaid 
to follow. the owner, if it is perfefted accor- 
ding to the lex loci, will receive execution in 
Scotland, 1 6. July 1636, Sinclair, D 390. 
20. A writing, while the granter keeps it 
Delivery. under his own power or his doer's, has no 
force; it becomes obligatory, only after it is 
delivered for the uſe of Ss grantee, or depoſi- 
tated in the hands of a third perſon to be deli · 
And de- vered to the grantee in à certain event. A. i 
poſitation deed found in the hands of one, who is doer 
of deecs. hoth for the granter and grantee, is from the 


fayour ot — preſumed to have been pot in 
his * 
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XX bis d h tee, Seton.” © ĩẽ?ö!ñ᷑ 
Te pteſumprion is alſo for delivery, if tbbe 
᷑lu deed appears in the hands of one whois &ftran- 
ger to both, ſee &. 687. Where a deed is 
depoſita ted in be hands of a third perſon, the 
terms of depoſitation may be proved by hh 
oath of the depgſicary, g. March. 1624, H. 
unleſs where they are reduced into writing, 24. 
Feb. 1675, Cowan. | A deed in the hands of 
the grantee himſelf, is conſidered as his abſo- 
lute right, in ſo much that the granter is not 
allowed to prove that it was granted in truſt, 
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otherways than by a written declaration ſigned 
a 21. The fallowing deeds are effectual with- deeds are 
out delivery. 1. Writings. containing a clauſe efeaual = 
diſpenſing with the delivery: theſe are of the without _—_ 


>» 
* 


nature of reyokable deeds, where the death of delivery... _ 
the granter is equivalent to. delivery, becauſfſe 
after death there can he no revocation, 2. . 
Rights to children; for parents are the proper r 
cuſtodiars of their children's writings, . 29. 
June 1624, Silverton-hill,—25. Feb. 1663, 
- Aikenhbead, From a ſimilar reaſon, poſtnupti- - 
al ſettlements granted by the huſband to the 
wife need no delivery, Br. 78.—3. Rights 
in which the granter reſerves an intereſt to him- 
ſelf; for it is preſumed he holds. the cuſtody 
of theſe, merely to ſecure to himſelf ſuch re- 
© ſerved intereſt, 19, June 1668, Hadden. 4. 
Fights that the granter lay under. an antece- 
1 dent natural obligation to execute, e. 8: rights 
x _ granted to a cautioner for operating his relief, 
© ments, e. g. contracts; for every ſuch deed, 
_ the moment it is executed, is a common evi- 
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= - Coen. gr Dunne conlenſianl; 26; Which wig ke . 
3 =o" the Roman law, be perfected by 15 con- 
3 ſlient, without the intervention, either of things © 
or of writing, are ſale, fog location, 
ſociety and mandate. Where the ſubject of a- 
ny of theſe contracts is heritable, 80 is- 
neceſſary. | = 
2. Sale is a nick by which one is obli⸗ 
ged to give ſomething to another, in conſide- 
ration of a certain price in current money to be 
paid for it. Arrbae or earneſt is ſometimes gi- 
ven by the buyer, as an evidence that the con- 
tract is perfected; but this is not neceſſary. 5 
Earneſt was computed i in the price, by the R 
man law; but what is given here - under hae 
name is generally ſo inconſiderable, that it is 
dead earneſt, i. e. not reekoned in the price. 
Things conſiſting merely in hope may be the 
ſobjeck of this contract, as the 4 of a 
net, or the hope of ſucceſſion, (infr. f. 34) . 
Commodities, where their importation or u 
is abſolutely prohibited, cannot be the ſubject | 
of ſale; but, where the importation is only „ 1 
burdened with a duty, law allows their uſe, x Ws 
conſequently leaves them as a ſubject of Som- N 
merce, H. * The * in N ene 
AGES 2 1 3 x] | 


ties at . — in which — 
og be ever ſo diſpro d a | 

ali ſubject, the ſale is were; by our law, 23. 

une 1669, Fairy, tho it was otherways by 

the RET 2, C. de reſcind. vend, Or, 2.by 

a a reference, either to a third perſon, or even 

to one of the contratters themſelves, 13. March 

26394 E. Montroſe. 

Tho' this contract may be perfected be- 
fore delivery of the ſubject, the property re- 
Mains till then with the vendor, (2. 1. 10.) - 8 
Notwithſtanding which, if the ſubject: periſh- Periculum 

ed, it periſhed, by the Roman law, to the buy- 1 e 
er, F. 3. inf. de empt. et vend. contrary to the 4 — = 
rule, res perit domino; becauſe the property as. 
in the vendor was conſidered to be but nomi- 7 
nal, he being obliged to transfer it to the buy- 
er. Lord Stair doubts whether this would 
hold in our practice, p. 128: but it is an a. 
greed point, that the hazard of the deteriota- 
tion of the ſubject falls on the purchaſer, be- 
cauſe he has all the profics ariſing from it after 
the ſale. On the other hand, it is certain, that 
- - the ſubject: itſelf periſhes to the vendor. 1. If 
it ſhould! periſh through bis fault, or on his 
undue 5 N to deliver it, d. 5.3. 2. If a 
ſuhject is ſold as a fungible, and not as an in- 
dividual or corpus, J. 35: §. 5. de contr. mt. 

. g. a quantity of farm * ſold with 
out diſtinguiſhing the parcel to be delivered 
tom the reſt of the farm. 3. The Periculum 
les on the ſeller till delivery, if he is obliged 
by the contract to deliver the ſubject at a cer» 
3 at 15 8 e * . 
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. 
SF 


33 4. The vendor, where "ks is not hs ne | 
donner, cannot, by delivery, transfer to the 
purchaſer that property which was not his to 
give; but the purchaſer, in reſpect of his 
bona fdes, makes the fruits of the ſubject his 
own, till it be evicted or at leaſt reclaimed by 
the true owner; (2. I. 13.) and as warraridice 
is implied in all ales, the vendor muſt make 
the ſubject good, if it be evicted, (2. 3. 11 ). 
The inſufficiency of the goods ſold, iß it be 
ſuch as would have hindered the Purchaſer 
from buying, had he known it, and if he 
auarrells it recently, founds him in an action 
. — (actio redbibitoria) for annulling the contract. 
ee, If the defect was not eſſential, he was, by the 
* Roman law, intitled to a proportional abate- 
ment of the price, by the action guanti minorts : 
but as our practice does not allow ſales to be · 
reduced, on account of the diſproportion of 
the price to the value of the ſubject, it is pro- 
bable that it would alſo rejec the action guanti 
minoris. A ſeller who. covenants to himſelf, 
Patum de by a pattum ar retrovendendo, a right to redeem 
L the ſubject within a certain time, cannot, after 
4 chat time, purge his delay by offering thegedem- 
__ - ption money, as a reverſer in a wadſet might 
. do before declarator ; for in ſales, an ade-. 
quate price is preſumed to be given to the ſell- 
er, and ſo there is nothing penal in the irri- 
Permuta- tancy. (2. 8, f.) Permustion differs from a 
tion. fſale chiefly in this, tha@-ia permutation, one 
. ſubject is to be given in barter or exchange for 
=_ - another, whereas the price in a ſale conſiſts of 
* current monex. 5 
Location. i Location is that 5 3 an hire 
| is ſtipulated for the uſe of thingy, or 3 
* vice 
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che ſubje fold is the uſe or ſervice, and the 


or the uſe of his property to hire, is the loca - 


ther not performed according to contract, or, 
if it is inſufficient, even from mere unſkilful- 
neſs, he is liable to his employer in damages, 


cident he ſhould be diſabled for a part of his 


wages are only due for the time he actually ſer- | 
ved. If the maſter dies, or without good re- 


from the ſubject of the contract. It is form- 


ty, be conſidered as a ſpecies of ſale, i 


price is the hire, which muſt conſiſt,” as in a 
proper ſale, of money. He who lets his work 


tor or leſſor, and the other, the conductor or 

leſſee. In the location of things, the leſſor is Obligati- #-4 
obliged to deliver the ſubject, fitted to the uſe Cs e. w?ibk 
- a | „ leuor. 8 - 4M 
it was let for; and the leſſee muſt preſerve it „ 
carefully, put it to no other uſe, and, after 3 
that is over, reſtore it. Where a workman iE . 
or artificer lets his labour, if the work is g = 


J. 9. §. 5. locat. for he ought not to have under - 
taken a work to which he was not equal. A 
ſervant; hired for a certain term, is intitled to 
his full wages, tho from ſiekneſa or other ac- 


time; but, if he dies during his ſervice, his 


ſon turns off his ſervant before the terin, the 


ſervagt is intitled to his full wages and to his 1 
maintenance till that term; and, on the other _ 
hand, a ſervant, who, without ground, de- 1 


ſerts his ſervice, forfeits his wages and main- 
tenance, and is liable to his maſter in damages. 


The doctrine of locatign of lands is already ex- ++ 
- Plained, 2.6. 8. er ſeg, - 3 1% 
6. Society or copartnerſhip is a contract, Society, = 


whereby the ſeveral partners agree concerning 
the communication of loſs and gain ariſing: 
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Fa by the r choice inte; 83 
make of one another; pany" ſo is not conſti- 
tured in the caſe of co-heirs or of ſeveral le- 
gatees in the ſame ſubject. A copartnery may 
be ſo conſtituted, that one of the partners ſhall, 
either from his ſole right of property in the 
ſubject, or from his ſuperior ſkill, be intitled 
ie. . to 2 certain ſhare of the profits, without being 
ſubjected to any part of the loſs: but a ſoci- 
ety, where one partner is to bear a certain pro- 
portion of loſs, without being intitled to any 
mare of the profits, is juſtly reprobated. All 
partners are intitled to ſhares of profit and 
loss proportionoc to their ſeveral N where 
it is not other ways covenanted. 5 
_ "i . F. As partners are united from a delaiur 
= frets, e perſonae | in a kind of brotherhood, no partner 
| =” can, without a ſpecial power-contained in the 
contract, transfer any part of his ſhare'to ano» 
ther. Wbere therefore a third perſon is aſſu- 
med by a partner, ſuch aſſumption forms a ſe» 
Parate contract betwixt the aſſumer and the aſ. 
tumed, limited to the ſhare of the partner aſ- 
- ſuming, and in which the others have no con- 
cern. Upon the ſame principle, all benefit 
| ſtipulated by one of the partners to himlelf, 
in a matter that naturally falls under the co- 
partnery, accrues to the whgle, 26, March 
1624, Dighs : and no partner 15S accountable 
for an error in management, ariſing from tha 
want of a larger ſhare of prudence or {kill than 
he . truly maſter of. | 
All the partners are bound in; ſalidum by. 
Fs obligation of any one of them, if he ſubs 
| ſcribes by the frm or ſocial name of the com- 
pany unleſs it be 2 deed that falls not _— 
| > WM 
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pended, or the loſſes he has ſuſtained on the 
company's account, out of the common ſtock ; 
and if that falls ſhorc, the other partners are 
liable in ſolidum to make up the loſs, he bear- 
ing his own proportion thereof, The com- 
pany effects are the common property of the - 
ſociety, ſubjected tò its debts ; ſo thi no part- 
ner can claim a diviſion thereof, even after tze = 
ſociety” is diſſolved, till theſe are paid; and, How fara'' 
conſequently, no creditor of a partner can, by partners? 

| diligence, carry to himſelf the property of a- wor" 
ny part of the common ſtock, in prejudice of hy credi- 
a company creditor: but he may, by arreſt- tors. 
ment, ſecure his debtor's ſhare in the compa- 
ny's hands, to be made furthcoming ta him 
at the cloſe of the copartnery, after payment 
of the company debe. 

Society, being founded in the mutual Society 

confidence among the ſocii, is-difſolveg, not on- expires by 
ly by the renunciation, but by the death of any death, 
one of them, if it be not otherways ſpecially Or renun- 

| covenanted, J. 6g.$. g. pro ſocio. A partner, ciation. 
who renounces upon upfair views, or at a cri- 
tical time when his withdrawing may be. fatal 

to the ſociety, looſes his partners from all their 

| Ingagements to him, while he is bound to 

| them for all the profits he ſhall make by his 

- withdrawing, and for the loſs ariſing thereby 
to the company, F. 4. inſt. b. 1. Not only na- 
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A joint 
trade dif- 
fers from 
a copart 


nery. 


In both caſes, of death and renunciation, the 
remaining partners may «continue the copart- 
nery, either expreſly, by entering into a new 
contract, or tacitly, by carrying on their trade 
as formerly. Tho' this contract was diſſolved, 
by the Roman law, egeſtate, by the bankruptcy 
of any of the partners, J. 4. F. 1. pro ſoc. ; 
yet, if after goods are bought on the compa- 
nye's credit, one of the partners ſhould- fail, 
the reſt @nnot pocket up the whole profits, 
on pretence that they run the whole riſk, 12. 
July 1749, Paterſon. Public trading compa- 


nies are now every day conſtituted, with rules 


very different from thoſe which obtained in the 
Roman law, or yet obtain in private ſocieties. 
The proprietors or partners, tho* they may 
* their ſhares, cannot renounce; nor 
does theit death diſſolve the company, but the 
ſhare of the deceaſed deſcends to his heir. 

10. A joint trade is not a copartnerſhip, but 
a momentary contract, where two or npre 
perſons agree to contribute'a ſum, ro be em- 
ployed in a particular courſe of trade, the pro- 
duce whereof is to be divided among the ad- 
venturers according to their ſeveral ſhares, af- 
ter the voyage is finiſhed, If in a joint trade, 
that partner who is intruſted with the money 
for purchaſing the goods, ſhould, in place 
of paying them in caſh, buy them upon credit, 
the furniſher, who followed his faith alone in 
the ſale, has no recourſe againſt the other 


adventurers; he can only recover from them 
5 | s what 


— td 4 w . ö R . 8 
NE 74 S : * on, 5 5 2 1 9 
* * 2 * * 9 > * 1 — 5 het Pd » 5 " 

4 


5% 
£ 


| 9 | * Pn” 
Tit. 3 ng | N 22 mſent, 


| what of the buyerꝰs ſhare is yet ii " eir ha 
Where any one of the adventurers, in a joint 
| trade, becomes bankrupt, the others are pre- 
ferable to his creditors upon the common ftock, 
as long as it continues undivided, for their re- 


lief of all the ingagements entered into by them 


new on account of the adventure, 11. Jan. 1 1740, : . == 

rade creditors of Macaul. EE 

ved, 11. Mandate is a contra: by which one Mandate, \ | 

ptcy employs another to manage any bufineſs for 5 2 

oz him ; and, by the Roman law, it behoved to = 

pa- be gratuitous. It may be conſtituted tacit 5 _— 

fail, by one's ſuffering another to act in a certain | 

fits, ee of his buſineſs, for a tract of time to- 

12. gether, without challenge. The mandatary i is Obligati- 

pa- at liberty not to accept of the mandate; 5 and, ons on the 

ales as his powers are ſolely founded in the man- mandata- 

the | dant's commiſſion, he muſt, if he undertakes . 

ies. it, ſtrictly adhere to the directions given him: 

hay nor is it a good deſence, that 22 Tee = = 

nor followed was more rational; that his 2 

the employer was the proper * ere no = 
ſpecial rules are preſeribed, the mandarary, if 

Jut he acts prudently, is ſecure, whatever the ſuc- 

dre ceſs may be; and he is intitled to a repetition 

m- of all the expences reaſonably diſburſed by him 

ro- in the execution of his office. 

d- 12. Mandates may be general, containing a What is 

af power of adminiſtrating the mandant's whole nene 

le, affairs; but no mandate, however ample, can under a 

ey be conſtrued into an order to commit a crime, general 

ce which, being itſelf criminal, cannot be ler. mandate. 

it, red by implication. Neither dots any man- 

in date imply a power of diſpoſing gratuitouſly 

er of the conſtituent's property; nor even of ſell- 

m ing his heritage for an adequate price: but a 

at Vol. I. general ; 


"a 8 | "i ſuch 8h. — 3 

ant s \moWeables - it otherways- periſh 
Laue ſervando '[ervart . neaueunt.). No manda- 
"uy: can, withdut a. Tpecial power,  rranſa& 
 doubtful.claims; belonging. to his n 

1 or refer them to arbiters. r 
Hos 13. Mandates expire, 1. By the revocation _ 
mga of the employer, not only expreſs But tacit, as 
jf he ſhould name another mandatary for the 
_ fame buſineſs. 2. By the renunciation of the 
VE even after he has executed part of 
commiſſion, if his office be gratuitous. 
1 By the death, either of the mandant or 
* 2 for one is preſumed to give, and . 
_ the other to accept the mandate, from perſonal 
Ws of confidence and friendſhip : bur, if 
matters are not intire, the mandate continues 
In force, notwithſtanding. ſuch revocation, te: 5 
nunciation or death. Procuratories of refignas = 
tion and precepts. of ſeiſin are made out in the 
form of mandates; but, becauſe they are grant. 
ed for the ſole benefit of the mandatary, they 
are declared not to expire, either by the death 
of the granter or grantee, 167g, c. 3. 
Tacit 14. The favour of commerce has introdu- 
mandate. ceq a tacit mandate, by which maſters of ſhips 
: are impowered to contract, in name of their 
ee.eercitors or employers, for repairs, ſuip pro- 
5 1 and whatever elſe may be neceſſary for 
J performing the voyage; ſo as to oblige, not 
-  ....... themſelves only, but their employers, J. 1. $. 
 Exercitors 17. de exerc. att, An exercitor is he who em- 
5 4 = a ſhip in trade, whether he js the owner, 
1 bs hn -or only freights her from the owner. Who- 
EE 8 of the ma- Ever has the actual charge of the ſhip is deem- 15 
_  ferof wh the * tho? he ſhould have no expteſs 
EI ame 
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tip, without their knowledge, . 1. F he. ihid. 


furniſher or lender 
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> : "i e l © 


extent; but they are not obliged to prove he wr 
| actual apy o 


| ey are liable; "Fig in alen. In the ame 


he bis heirs their doing any A 
implies an f Tile," "and 7 7 5 


Exereitors are hable upon this Leontrack, he. 
ther the maſter has been furniftied' in riecetlari 2 
directly by a merchant, or has borrowed mo- = 
ney from andther to urchat them. The 
{t- prove that the biß 
needed reparations, Nr Ons, Ge. to ſuch an 


5 Ticarion' of the "money or materials te 


manner, the undertaker ofariy branch of trades. 


manufacture or other zend e en, 18 'botinds their em- 
by the contracts of the infkitors whom he le = 7 
| — it; in ſo far as relates to the ſubfeck! of th FD 


athifitira'” and, tho che inſtitors be'pupi — 9 
E. eonſequent! „ eungot bind themſelves, 
poſitor,” Who, bo] their ſtate,” 


47 OS t6*conitr kor him, ſtaads 88 
fe e, ee 
-ontraas and oblig Zations, in t 


ry receive regen or the 3 gation. 
er deed whi 


Fe 15.5 


quently ſupplies the want of an original 5 
configs: This is called homologarion, ag | 
takes Place, even in "deeds intrinſically n 109 
whether the nullity ariſes from the want "of al » 
tutory Tolerfinities,” F. 23, Nov. 1699, Grier: 
ſon; of from the incapacity of the granter, 28 


Jr 1677, Hume. It cannot be inferred, 255 LA what 
y the deed of a perſon WO was not in the cafes it io 


— 'of the original right; for one can e 
e — he is rin * hence, 
one 


1 


one's. en avec, to a 1 nw 
not infer homologation; for witneſſes are only 
called to atteſt the ſubſcription, without being 
told the contents: but a brother's. ſigning a 
2 to his ſiſter's marriage contract, pre- 
mes his knowledge and homologation of the 
articles, from his near relation to the bride, 
15. Juh 1714, Davidſon. And yet, an heir's 
1 a deed granted by his predeceſſor in 
leo, does- not infer homologation, let the re; 
ion be never ſo near, ' becauſe of the autho- 
rity which the predeceſſor is preſumed to have 
| 1 Oper the heir, F. 13. Jan 1704, Dallas. 2. 
e has no place, 1 ci the deed 
© *  which:is pleaded as ſuch, can be aſcribed to a» 
np other cauſe; for an intention to oblige one's 
{elf is not preſumed ;.. hence, charters or pre- 
cepts granted by ſuperiours in obedience to 4 
charge, infer no homologation. Marriage 
contracts, without witneſſes, have been found 
bopiplogated by ſubſequent marriage z but, in 
truth, marriage, which is entered into frequent- 
3 Without any abt ig written contract, can 
in no view be deemed an approbation of o 
uu marriage articles, 
Dua con- 16, Quaſi co contracts are formed without ex- 
watts. plicit conſent, by one of the parties doing 
- Jomething, that by its nature either obliges him 
to the other party, or the other party to him. 
In this claſs may be reckoned tutory, (1, 5. 
12. He. the entry of an heir, (3. 8, 26. c.) 5 
mon geſtio, ingebiti ſolutio, communion 
goods, and mercium jattus levandae , navis 
Net- 2. Nggotiorum geſtio forms that obligation 
. geftie. which one comes under by managing the af- 
Tous of another in his . without a man- 
date. 


* 


ax 1580 ker „ _ the 
2 he ought to be liable in exact dili- 
24. C. de uſur. unleſs he has, from 
— interpoſed in affairs which admit - e 
ted no delay, J. 3. F. 9. de neg. geſt. 3. and ha | _ 
is accountable for his intromiſſions, with intere 
eſt. On the other hand, he is intitled to the 
repetition of his neceſſary diſburſements on tha 
ſubject, tho, by misfortune, it ſhould have 
periſhed afterwards, J. 10. $. 1. de neg. gel. 
together with relief from the obligations in 
which he may have bound himſelf in HR: | 
quence of the management. | 
17 Jngebiti ſolutia, or the payment to one of . 
what is not due to him, if made through any huis | 
miſtake, either of fact, or even of law, 26. - 
Fuly 1733. Stirling, founds him who made the 
payment, in an action of repetition againſt te 
receiver, (conditio indebiti.) This action does | 
not lie, 1. If che ſum paid was due en degui- 
tate, or by a natural obligation; for the ri 
to repeat is founded ſolely in equity. 2. I he 
who made the payment knew that nothing 
was due; for is qui conſulto dat quod non debe- — 
bat, pragfumitur donars. Some lawyers add a i 
third caſe, viz, if the ſum was paid in conſe= .. © 8 
quence of a tranſaction ; but, where a ſum is ſo 1 = 
paid, there is no indebitum; the tranſaction „„ 
ſelf creates. a debt, mee: Ore had been ni r 
debrexiſting. . ane - = 
18. Where two or more perſons become Right ß ⁵ 
common proprietors of the ſame ſubject, ei- dividing. 
| ther by legacy, gift or purchaſe, without the prope - 
view. of copartnerſhip z an obligation is thereby 1 
created among the proprietors, to communi- 


eee and loſs: ariſing from the 25 
. 


neee 


en 1 


N ©... ASE. as} —_ 


. 1 
% 


| while it remains common: aidithe W 
558. might, by the Roman law, be divided” 52 


the ſuit of any one of them, by the action 


communi dividundo. No ſuch action, in relati- 
on to ſands, was competent by our law, till 


1695, c. 38, which authorized the diviſion of 
commonties before the court of Seſſion, at the 


ſuit of any having intereſt. This diviſion, 
where the | queſtion: is among the common 
proprietors, is to be governed by the laſt 
clauſe in the ſtatute, according to the valuation' 
of their reſpective properties: but, where the 


8 F turned between the proprietors bs 
rule mentioned in a preceeding c 
act took place, by the former practice, actor. 


eſe that had ſervitudes upon the 8 
auſe of the 


ding to the value of the intereſts of the ſeveral Ber. 
ſons concerned: hence, proprietors were —— 
ed a prgeci puum for their right of property, G 


ver and above the ſhare on account ' of 4 


own, or their tenants poſſeſſion by paſturage, 
H. 42; but now the ſuperfice is onl only divided 
without Pre) judice to the Property; ſee below 
8 0 MIT? b e 


. It has beg: doubted; what: is ts be un- 
a ood by commonty: the word, in proper 


ſpeech, ſuppoſes two common proprietors at 


"" leaſty and yet in our law language and in 
chaxters, it frequently ſignifies a heath or ny 


tho it ſhould belong in property to one, i 
there is a promiſcuous poſſeſſion upon it by b 


ſturage ; and the act 1695 excepts common 


ties belonging in property to the King, or to 


royal borrows. The queſtion therefore, whe- 


ther action lies upon this ftarute, wherefthere 
I one proprietor,” at the ſuit of theſe rn” 
158 
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have ſervitudes upon 
cided. By the laſt judgment, F. v. 1. 251, it 
was found, waving the general point, that in 
ſuch caſe, the ſeveral ſervitudes might be li- = 
| mired according to the ſeveral intereſts of te 
parties in the ſuperfice; without prejudice to te _ 
right of property. Anorher act of the ſame me} rn 
c. 23, authorized the diviſion of lands lying | ahve 9 
runrig, and belonging to different heritors 
with the exception of borrow and incorporated 
| acres : the execution of which is eommittd 
to the judge ordinary or juſtices of the peace. 
20. The throwing of goods overboard, for 
lightening a ſhip in a ſtorm, creates an obliga- 2 
tion, by the Khodian law, de jaliu, adopted; © 
by the Romans and moſt. trading nations, * J 
which the owners of the ſhip and goods ſaved, | 
are obliged to contribute for the relief of theſe  ' 
whoſe goods were caſt overboard, that ſo-all  -- © © 
may bear a proportional loſs of the goods e. 
jected tor the common ſafety. In this contri. = 
bution, the goods ejected are valued at prime 1 
coſt; and the ſhip and goods ſaved, at te 
price they may give at the next port, J. 2. f. _ 
4. de leg. Rhod. ; but the ſhip's proviſions ſu ff. 
er no eſtimation, J. 2. H.. 2. cod. t. A maſter, , __ * 
who has cut his maſt, or parted with his an- EE. 
chor to ſave the ſhip, is intitled to this retief, - 
J. 3. cod, t.; but, if he loſes them by the 1 
ſtorm, the loſs: falls only on the ſhip and 1 
freight. If the ejection does not fave the ſhip, 33 
the goods preſerved from ſhipwreck are not 2 „„ 
able in contribution. By the later laws of _ 
Wiſby., art. 20, ejection may be lawfully madd 
if the maſter and a third part of the mariners” 4 - 
judge that meaſure neceſſary, tho' the owner 5 4 | a . 3 . 
wi; 2 2 4 
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of the goods ſhould oppoſe it: and the goods 
2 T are to be valued at the price, that the 
= s of the fame ſort which are ſaved; ſhall 
5 de afterwards fold for. 333 
Acceſſory 21. There are certain obligations, which 
obligati- cannot ſubſiſt by themſelves, but are acceſſions 
m. ta, or make a part of other obligations. Of 
1 this ſort are fidejuſſion, and the obligation to 
pay intereſt, Cautionry or fidejuſſion is that 
obligation, by which one becomes ingaged as 
ſecurity for another, that he ſhall either pay a 
* ſum, or perform a deed. e 
Fidejuſſi- 22. A cautioner for a ſum of money may 
on. be bound, either ſimply as cautioner for the 
: incipal debtor, or conjunctly and ſeverally 
| Ay or and with the principal debtor. The firft 
bas the bas, both by the Roman law and ours, the he- 
benefit of ngſicium ordinis or of diſcuſſion, by which the 
_ diſcuſſion. creditor is obliged to diſcuſs the proper deb 
tor, before he can inſift for payment againſt. 
- - . the cautioner. By diſcuſſing, is not under- 
ſtood a bare demand of the debt: the perfon 
2 of the debtor muſt be diſcuſſed by denuneiati- 
on and the regiſtration of che horning; his 
moveable eſtate by poynding, or arreſtment 
and furthcoming ; and his heritage by adju- 
dication. Where one is bound as full debtor 
with and for the principal, or conjunctiy and 
ſevcrally with him, the two are bound equal. 
ly in the ſame abligation, each to perforin the 
whole of it; and conſequently, the cautioner, 
tho? he is but an accefloryy may be purſued for 
the whole, without either diſcuſſing, or even 
Cautioner citing the principal debtor. Cautioners for 
for perſor· performance of facts, Cy the faithful diſ- 


f | | f 
— , charge of an office, e. g. for factors, Tonk: 
4 »” . &* 4 . 


With 


able only conditionally, in caſe. of Fl 
* formance by the prigcipal abligant-: 7 * r 
lure againſt the principal malt . therefore be 1 


3 them, by the Roman law, pronounced daa: == 
came bound to the creditor in ſalidum; util ours. | 


BORUmAGY waeS 


Fro rata; 5. 4. inſt. de fidejuſ. - By our law, all 


99 =. OT N07" 


ſeverally, the plain intention of parties is, that 
- the obligation ſhould not be. divided 3 and, A 
where they are bound 4 as eautioners, „ «＋˖ 


je are, „ it 


F 


- * 1 ö 


wy 


previouſly-conſtituted, and they are intitled ta 
the benefic of diſcuſſion, F. 3s New... 1677 N 


23. In che caſe. of twa or more cautioners, RFP . —= 


the obligatory wards by himſelf, and fo ages... 


the beneficium di viſionis was intraduced, - where- - 
by cautioners were intitled to inſiſt, thiat the 


obligation might be divided among all of them 


the co-cautioners are bound in the fame Wi- | 
, ſo that there is no place for this benefit; 
for, when they become obliged conjungly and 


each co-cautioner is, by the genuin nature £ 
ſuch obligation, without any privilege, liable 
only for his own proportion. 

24. Fidejuſſion may be intetpoſed to an ob. ti 1, 
ligation merely e ; in which the eautioner on ano, 8 Y 
will continue bound, tho the principal debto! i — 1 
ſhould, get free: thus, a cautiager, ia an ob- tar. 
ligation not legally atteſted as to the principal... 8 
is effectually obliged, becauſe the ſtaturory nul» k Rt 
lity, on which the principal eſcapes, does hoert 
take away the natural a te, F. „ heb. _ ' 
1700 Hepburn; But ſince. cauttonry cannot _ .,  —_ 
ſubſiſt without ſome; obligation to which ig is 
acceſſory, the ſubſgig . 
Nor. i. MOV 
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mi | where the prikcipal debtor has 


SThe. ene 5 5 FRE bimſelf X 


ers have 85 Gefire of the principal debtor, has an a- 


an actio 
mandati 


Zio mandati, or of relief againſt him, for re- 


againſt the petition of the principal and intereſt paid by 


debtor. 


<=; 


In what 
. caſes a 
cautioner 
has no re- 


lief a- 


himſelf to the creditor, and for damages; . 


action lies 4e jure, tho? the creditor ſhould not 


aſſign to him on payment. Under damage, 


is not comprehended the loſs ſuftained by. the 


cautioner through his own fault, e. g. in ſuſ- 
pending the debt without good grounds, or in 
allowing diligence to proceed upon it againſt 
his eſtate. As relief againſt the debtor is im- 
plied in fidejuſſory obligations. the cautioner, 
where ſuch relief is cut off, is no longer bound: 
hence, the defence of preſcription ſaves the 
cautioner, as well as the principal debtor, F. 


19. Der. 1695, Doul; thus likeways, a cauti- 


oner is not. bound, tho* it ſhould be proved 
by his oath, that he heard che debtor admit 


the debt; becauſe, as ſuch oath is not probative 


againſt the debtor, the cautioner, if he were 


bound by it, would pay withour ne . 


9. Nov. 1699, Herdman. 

26. But, 1. Where the cautionry is inte 
ſed to an obligation merely natural, the relief is 
reſtricted to the ſums that have really turned to 
the debtor's profit. +2, A cautioners who pays 


. the without citing the debtor, loſes. his relief, in 


ſo far as the debtor had a relevant defence a- 
gainſt the debt, in whole or in part, 19. Dec. 
1632, Maxuel, Relief is not competent to 
the cautioner, ill he either pays the debt or 


is diſtreſſed for it; except, 1. Where the deb- 
tor is axpeelly bound, to deliver up to the cau- f 


tioner 
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certain. 2. Where the debtor is vergens ad i- 
nopiam; in which caſe, the cautioner may, by 


| proper diligence, ſecure the debtor's funds fer 
his, own relief, even before payment or di! 
| PE RI So PO ke AI by te PA Lon 


3 9 


27, Mutual relief was not competent a. Mutual re- 
mong the cautioners themſelves; by the RS. liefamong 


co-cauti- 


man law; for their obligations being ſeparate, 


and having no mutual connection, payment, 


made by any one of them to the creditot, ex- 
tinguiſhed the obligation, unleſs the cautioner 


who paid, had got a ceſſion or aſſignment from 


the creditor, which he was intitled to demand 
by the beneficium cedendarum aftionum': but, by 
our law, a right of relief is competent 4e jure 
to the cautioner who pays, againſt his co · cau- 
tioners, without either aſſignation, or even a- 


ny clauſe of mutual relief in the bond; un- 
Jeſs where the cautioner appears to have re- 


nounced it. Where the principal debtor, in a 
bond in which a cautioner is bound, grants 
bond of corroboration with a new cautioner, 
both cautioners, as they interveen for the ſame 


debt, and at the deſire of the ſame debtor, 


have a mutual relief againſt each other, H. 37. 
but, where the cautioner in the firſt bond figns 


as a principal obligant in the corroboration, 5 


the cautioner in the new bond is juſtly intitled 
to a total relief againſt the firſt cautioner, at 


whoſe deſire he is preſumed to have bound him 


ſelf, 10, July 1745, Pollock. From this mu- 


tual relief naturally ariſing among co“ cauti- 
oners, it follows, that, if the creditor ſhould. 


diſcharge one of them, he cannot demand the 
whole debt from the others, but muſt dedu& 
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=>. | 258. Lene, is ald ace, = as in 1 WY 
l P This fort of cautioners got tree; if 
ther 23 ſuſpender died before dif- 
” Ailing the ſuſpenſion, till Ac. S. 29. Fan. 
160: and even after that act, they were li- 
- berared, if the decreet ſuſpended had been 
turned into a libel, i. 6, ſuſtained only as a li- 
bel through any informality tho the ſuſpen- 
der ſnould haue been in the event decerned in 
y ment. This was altered by Ad. S. 27. 
1709 but it is ſufficient at this day to 
Uterute the cautioner, that, when he became 
bound, the ſuſpender had good reaſon to fuf- 
Pend, e. g. if the charger x . 
no title, or had not then per part, 
th fe grounds of ſuſpenſion ſhould be af 
terwards taken off. Tbe clerk to the bills, 
vhoſe duty it is to receive none but ſolvent | 
cautioners, uſually demanded for his ſecurity 
an atteſtation by one of a known character, 
of the ſolvency of the cautioper offered: theſe 
atteſters muſt, by the laſt quoted act of eds. 
runt, bind themſelves as cautioners for the cau-· 
ſtioner im the ſuſpenſion, and ſo are liable fal- 
Cantion- - Fidiarit in their order, after he is diſcuſſed.” In 
ers judicio all maritime cauſes, where the parties are fre- 
bi. quently foreigners, the deſender muſt find cau- 
tion Judi ſſti et judicutum ſolvi: ſuch cautis 
oner gets free by the death of the defender be: 
fore ſentence, 20. Jan. 1680, Hedge; but he 
continues bound, tho? the cauſe oba be car- 
ried from the Admiral to e court c of 28 
15. Nb. 1636, Stuart. 3 1 fy 
FAR 29. * 


— 


2 — * — 4 ; 5 1 
of fadts that are in themſelves indiviſible, then # - © | 
are liable, each for the whole, or gu n 
— D. 166 but, if the „ ä 
for a ſum df mon they are only fable h ðͤ 
rata unleſs, 1. Where they are in enpfʒ,ss 
words bound ao ſeverally, r 
In the caſe of bills or promiſſory notes, . 
Nov. 1746, Eliot. . ſeveral Obligants 
conjunctly and ſeverally, ho pays the ee NE 
debt, or-fulfills the obligation, is intitled to a i 
proportional relief — the teſt, in ſuch My 
manner, charche lym, be: eveny. caſe, Es, 0 
al all the obligant s. 
22 * ligations for ſums of money * 
quay — with an obligation rr 
annualrent or intereſt thereof. Intexeſt (- ac 
ſarae) is the profit due, by the debtor of aiſfum 5 e bf 
money, to the creditor, for the uſe of it. 2m 5 95 9 7 
The canon law conſidered! the taking of inet. 
eſt as unlawful, becauſe money yields no nat. 
ral fruits; but the law of Maſes allowed it to ] 


* 


* 
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be exacted from ſtran _—_ „Leu. ag. 96. Dr. 
's 23: 19. 20. and all theinations'of Eurape haue 
| found it neceſſary, after the example of be . = 
| Romans, to authorize it at icertain.irates-fixed -— | -4 
by ſtatute, Soon after the reformation, our Rate of 
legal intereſt was fixed at the rate of 10 3 . 
cent. per annum, 1387, c. 32; from Which T 
a time, it has been gradually reduced, till, at 4:5. 


laſt, by 1210 Vn. Stat. 2. c. 16. it was/brought _ . 
to 5 | cent. and has continued at tha rate oy —=, 
Re zu 3 1 
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as is n 4 Jaw, either from the 


lernt, or the- entre: 2 the Trai- 

rant, 5 Bills — AE 1681, c. 20; and 
inland bills, 1696, c. 36, tho? they ſhould . not 

be proteſted, H. 13, carry intereſt. from their 
date in caſe of not aeceptance, or from the day 

of their falling due in caſe of acceptance and 

not payment. Where a bill is accepted, which 

bears no term of payment, or which is payable 

on gemand, no intereſt is due till demand be 

made of the ſum, che legal voucher of which 

Upon de · js a notorial proteſt. By 1621, c. 20, inter- 
3 eſt is due, by a debtor after denunciation, for 
: all the ſums contained in the diligence, even 

A for that part which is made up of - intereſt, 
ies Suma, paid by cautioners on diſtreſs, carry in- 

| by cog tereſt, by At. 's. 1. Feb. 1610, (fee Spotf. Pr. 
ners ff 77 85 ) not only as to the principal ſum in the 


refed, obligation, but as to the intereſt paid by the 
. cautioner. It was. found to be ſufficient di- 
Krebs, that the obligation was regiſtred, tho? 

nao charge of horning had been uſed thereupon 


II fa. Ln. Factors named by the court of Seſſion on 


ſequeſtrated eſtares, are, by Act. S. 31. Fuly 
1690, made liable in annualrent for the rents 


undder cheir ee be _ a Pag n _ 


+... Sade; 5: Ee" 200 FEE 
Intereſt / 1,535 It ai ex lege; or ne the natur se 
8 ac of the tranſaction, that a purchaſer in a ſale is li- 


able in intereſt for the price of the lands bought, 


from the term of his entry, tho' the Price 
ſhould be arreſted in his hands, 1 7. Feb. 1624, 


N 0 of Dy the * ſnould not be able to 
«+4 * th 8 * 


aàgainſt che cautioner, 24. Jan. 1627, Wanuch- 


del 


er bo bib ſufficic it-progreſs: of tds to. 
lands, 28. Jan. 1663, L. Baluagom; for _ 
0 purchaſer can in equity enjoy the fruits „%% 
e lands, While, at the ſame time, he rerains _.. - 

he intereſt of the price; but, if the purchaſer „ 
hall make lawful conſignation of the price,,ups* '' * 
on the refuſal of the perſons having right to re- 25 1 
eive it, ſuch conſignation ſtops the currency 1 
of intereſt. Where one uplifts money beſong- wh — 
ing to another which carries intereſt, he ought r 


o repkat it cum omni obventione et cauſa, and is 
therefore liable in the intereſt of it, as being 5 


truly an acceſſory of the ſubject itſelf, -22. Dec. In 3 _ 
1710; L.-Drum;—18. Feb. 17 36, Egſtine. It que ſo 
is alſo from the nature of the tranſaction, that merchants 
the Lords ſometimes allow intereſt to merehants minors, or ' 
or others in name of damages, or e mera, others no- * 
Mill. 42: And the obligation upon- tutors, Ar. 4 
to employ the nummi Pupillares upon intereſt 
after certain periods, (. 7. 12. -) may be derived .. 
from the ſame fource.. - | 

33. Intereſt is due by expreſs paſtitny 9 0 — * 
there is a clauſe in a bond or obligation, by Ee. | 
which money is made to carry intereſt. An 
obligation is not lawful, where the intereſt ß 
the ſum lenr, if it ſhould not be paid againſt > 
a certain day, is accumulated to a e 1 
ſum bearing intereſt; but an obligation may mens: "7 | 
be lawtully granted, not only for the ſum tru· 2 1 
ly lent, but for the intereſt to the day at which = 
the obligation is made payable, 1621, c. 28, e = 
| whereby the intermediate intereſt is accumula- . 
ted into a principal ſum; from the term of pay- 
ment. Intereſt may be alſo due by implied TY. 
paction: thus, where intereſt upon a debt is paction. 1 
[9's a I * for time paſt, ſuch po-. = 
2 * e 1 


'8 
Fd 
2 


HS 222 of payment of intereſt” 


| as debt remains we op 


E or on 
term, it is preſumed to be ws till ber- 
Fan. 1669, Hume. 


Is 3 
| 1 he ſubject — of all obligations 


Properties conkfts either of things or of facts. Things 
—— exempted from commerce cannot be the ſub- 
ape of obligation. (2. E. 2. er ſeq.) One can- 
| obligati not be obliged to the performance of 4 fact 


ons. naturally impoſſible ; nor to an immoral 


tation, for that is alſo, in the judgment of ; 
law, -impoſlible, J. 1 f. de tond. ini. Bargains,” 
relating to the ſucceſſion of a perſon yet alive, 
were teprobated by the Roman law, as con- 
tra bonos mores, I. 61. de V. O.; but are allow 
cad by ours, F. 29. July 1968; Rag. —— 
© Impoſſible obligations are null, no e 
damage can be incurred for non- 
but it is otherways; if the fact * in itſelf — 
ſible, tho not in the debtor's power, in which 
caſe the rule obtains, locum Toney . e g. 979p 
ſubit damnum et imereſſe. 
| 35. An obligation, to which a condition i 1s 
Obligati- adjected, either naturally or morally impolſible, 
hich con is in the general caſe null; for the parties are 
con 
ditions are pre ſumed, not to have been ſerious, But ſuch 
adjeted Obligation is valid, and the condition thereof * 
either im- held pro num ſcripta, 1. In teſtaments. 2, In 


polible, obligations, to che performance of which, the 


granter lies under a natural tie, as in bonds of 
Proviſion to a child. Where an obligation is 


Or unfa- granted ufider a condition, lawful but unfa-' 


Ts vourable, e. g. that the creditor ſhall not mar- 


| 15 dec 1 the conſent * certain n 
5 e mere 
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ag « giv Ke dj an 
ber thinks reaſonable, 1 155 


lay under a natural tie o ohlige 
20. July 1688, Pringle, or not, Huy ” ey, 
e 125 To conditign; . which 1s 

pork ormed N e e F "held. . I, 
fulfilled, if be has done al guid to roll ' 
ic, J. 11, 4e cand. inſi, 3 — where the exit. 
ſence, of it dogs not depend on the creditgr, - —_ 
app actually exiſt, before the dehrar becomes | 1 
liable. Implement cannot be demanded i — 
mutual contract, by that party who bum ck — - 
P clines, or is not in a capgeity to implement mut be 

the counterpart 5 thus, 4 MET TI ie — 

rupt cannot demand, nor any of his cr 

ditors affect the wife's tocher, till her intereſ 

ſtipulated by the marriage articles he cured 

to her, 5. Dec. 4738, creditors of aces. . 
| .: Dogatian is an obligation ariſing from — 

the mere goad will and bberality of the gran on '» 
er. Donations imply no watrapdice, hut from 1 
the future facts of che donor. They are hard, When res 
ly revokable by out law for ingratitude, tho? vokable: 
ni mould be of the groſſeſt kind: theſe betwixt = 
bil man and wife are revokable by the donor e- _ 
ven after the death af the donee ; but a 1 

| pon i ena $4) bein #4 truly donat ns =_ 
e lo gmake, (a, 8, 18.) Thar f fe L 
Fial ſort which is conſtituted verbally is called 3 
all omiſe. (3. 2- 1.) The Roman law intigled Dise oY 
donors to the henaßcium competentiae, in vir- e _ 
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tue of which, they might retain ſuch part of 

the. donation as was neceſſary for their own 

ſubſiſtence. Our law allows this benefit to. fa- To whout 

thers, with reſpect to the proviſions granted 1 

| 555 chi 3 21. * 17435 1 and 
VOL. II. 


1 


to 


1 
* 4 4 — 


r 


+ o grandfathers, Which nnen, 
3 i childrens gation to aliment their indi- 
—_ gent parents; but to” no collateral gy.) not 
eien do nee 9 x * 
* Dohatio 37. Dd ny" aa 1 Gotemplation of 
1 4 Jett or mortts cauſa, are of the nature of le- 
1 * | gacies, and like them revokable; conſequent | 
= ly, not being effectual in the granter's life, 
f IE they cannot compete with any of his creditors, 
1 even theſe whole debts were contracted- after 
=  _ the donation. | They are underſtood to be gi- 
1 ven from a perſonal regard to the donee, and 
1 therefore fall by his predeceaſe. No deed, af- 
ter delivery, is to be preſumed a donatio mor- 
tis cauſa; for revocation is excluded y r. 
' | very. 
= | Donation 28. Deeds are not pred in 470 to be 
2 * den Hence, a deed by a debtor to his 
= ſumed creditor, if donation be not expreſſed, is pre- 
= -ſumed to be granted in ſecurity or ſatisfaction 
of the debt; but bonds of proviſion to chil- 
=— dren are, from the preſumption of paternal af- 
1 5 fection, conſtrued to be an additional patri- 


Pa 


mony: yet a tocher, given to a daughter in ber 
4 | marriage contract, is conſtrued to be in ſatis- 
2 | faction of ail former bonds, F. 107, becauſe 
1 marriage contracts uſually contain the whole 
* _ proviſions in favour of the bride. One who 

| Jn what Aliments a perſon that is come of age, without 
d lnſes is a- An Expreſs paction for board, is preſumed to 
liment have intertained him as a friend, unleſs in the 
Preſumed caſe of theſe who earn their living by the in- 
51 tertainment or board of ſtrangers, Br. 106: 
wt but aliment given to minors, who cannot bat- 
I gain for themſelves, is not preſumed à donati- 
=_ | on; except, 1. Where a pi eſump pan 7 5 


Leama nearneſs of Son eee that it WWW 
ven er pietate; or, 2. Where the minor had *' 
— or curators, with whom a bargain might 55 e 3 
have been made, 21. July 1665, L.. 5 

| hairn.— 11. June e ben e 
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NBligations may be diſtolved by implement, enges 


conſent, compenſation, novation or con- diſſolved 
fulion. 1. By ſpecifical implement: thus, by imple- 
an obligation for a ſum of money is extinguiſh- ment. __ 
ed by payment. The creditor is not obliged Aoby pay = 
to accept of payment by parts, unleſs where 1 _ 
the ſum is payable by dicke rent diviſions. If = 
a debtor, in two or more ſeparate bonds to the baron. = 
. fame credicor, had made an indefinite pay-** n, 1 

ment, without aſcribing it at the time to any _ 
one of the obligations; the payment was, by the 1 
Roman law, to be applied, as the debtor him- 1 
ſelf would have done, J. 1. de ſolut.; and con- —_— 
ſequently, to that debt which bore hardeſt up- _ - 
on him, or to which a penalty was ad ected, . „ 
I. 3. 4. 5. cod. t. By our law, which ſhews a 1 
more equal regard to the intereſts of the credi- _ 
tor and debtor, indefinite payments are appli» 
ed, firſt, to annualrents, or to ſums not bear- = 
ing annualrent, H. 5. 2. To the ſums that A 

are leaſt ſecured, if the debtor ſuffers no pre- 
Judice, Fan, 1744, Paterſon. But, 3. if this 

application hurts the debtor, e. g. 1 making 
ö an N to . the payment will be i 2 
" imputed _ 
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br *þ Where one of che gebts — 4 — 
oer checked eo K. the other not; the appli- 
cation is to be made, cacreris paribus, fo that 
both creditor and cautionet thay have e 
juſtice done to them, H. 58. 
1 2. Payment made by the we upon 4 
- 1.7 -* miſtake in fact, to one whom he believed up- 
= of probable 2 to have the right of recei- 
1 | ving payment, extinguiſhes. the obligation, e. 
=—_ 75 payment to one who had been the creditor's 
1 actor, but whoſe factory was recalled, with- 
blut intimation to the debtor; of Payment of 
rent by a tenant, to the heritor from whom he 
Had the leafe, tho? ſuch heritor has been, before 
1 the payment, diveſted in favour of a ünguler 
8 ſucteffor: but payment made to one, to I 
=_ law has denied the power to receive it, has not 
= this tA, as if a debtor, taken up by letters 
1 of caption, ſhould make payment to che meſ- 
ſenger; for rynofantic juris neminem excufat, - 
_— In all debts, the debror, if he is not inter- 
_ hve tray ſafely pay befote the tetm, except 
1 8 h tack- duties or feu duties, the payment of 
= :' which, before they are due, is cen dee to be 
1 1 colluftve, in a queſtion with the creditor of the 
=—_ ſuperiour or heritor, 28. Feb. 1628, L. Lauch- 
1 ; ops. Payment is in dubio preſumed, by the 
voucher of the debt being in the hands of e 


4 1 debtor ; chirographum, apud debiterem ker pe 
= zum, ratfemitur felatum. 


E Extinction 3. Obligations are extinguiſhable by the 
= — of obliga- conſent of Ve creditor, who, "without —— 


N tions by pflement, or even any implement, ma 
4 ) 1 the credi- 4 P : * 


rr 
n ms 2 x, 2 ANY _ 1 
8 3 : 
. 


| ror „con. charge the right conſtituted in his own favour. 
1 7 a re grangd by one whom the 

—_ * . ſehiof 
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458 * . chal — oj 
was not, extinguiſhes the obligation, if the 
ſatisſact ion made by 


ſcreen him from paying to the true creditor, 
the debt that he had made no prior ſatisfaction 
for, arg. 14. Der. 1661, Hume. Whether Diſchar. 
the obligation be extinguiſhed by actual im- — * 
plement or bate donſent, if it has been conſti - obligati- 

tuted by writing the extinction muſt: be pro — Go 
ved either by the dach of the creditor, or by a in wi · 
diſcharpe in writing; and the ſame ſolemni- 8 

ties which law requires in the obligation, are 
neceſſury in the diſcharge: but, where pay- 


i = 


creditor's 


ment is made, not by the debtor himſelf, but intromiſſ- 


by the creditor's intromiſſion with'the rents of on win 
the Usdror"s ns 3 10 Win "ous 


be pr 


Fatki, 
by — the? the debt 
net ohly conſtituted by writing, rages grove) 
125 the debtor's lands by adjudicatioͤnm. 

4. A diſcharge, -tho' it ſhould be general, e | 
of ell that the granter can demand, extends not © 8 
to debts of an uncommon kind, which are r 
preſurned to have been under the gramer s eye, 
as obligations of warrandice not incurted, or 
of 'rehef of debts not yet paid to the creditor, 
23. Jan. 1678, Campbell, or for performing 
ſpecial preſtations, 19. Nov. 1680, Dalgairno, 
A general clauſe, ſubjoined to the diſchar 


of a ſpecial debt, comprehends all debts of the " 3 


fame ſort with that which is ſpecially diſchar; 
ged, tho? they ſhould be for greater ſums, 29. 
June 1705,' Chappel; but they do not extend 
to 1228 of a different ſort, fer theſe the granter e 
1 x 
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the debror was teal; yer 
where it is imaginary,' rhe diſcharge will net 


But the 


4s: i Gen ac lad in view. n 


a alſo to general aſſignations, 


* 8 In annual payments, as of rents, feu · duties, 
tive diſ- intereſt, Se. three conſecutive. diſcharges. by 
p va of the creditor, of the yearly - or termly duties, 
terms du- preſume the payment of all preceedings. The 


ties or in. Creditors heir is, in this queſtion, conſidered 


. as the ſame perſon with the predeceſſor; but 


diſcharges granted by an adminiſtrator, as a 
factor, tutor, Cc. preſume only the payment 
ofall preceeding duties incurred during his ad- 
miniſtration. This preſumption ariſes from 
repeating the diſcharges thrice ſucceſſively, 


and ſo does not hold in the caſe of two diſ- 


charges, tho they ſhould. inelede the duties of 
three or more terms. 


Exiinftion 5. Where the ſame perſon. is both, Fla 
and debtor to another, the mutual obligations, 
if they are for equal ſums, are extinguiſned 
by compenſation ; it for unequal, ſtill the leſſer 
obligation is extinguiſhed, and the «eg di- 


babes, 


| miniſhed, as far as the concourſe of debt and 
credit goes. Compenſation was not admitted 
with us, but by way of action, till 1592, c,. 
141, which firſt made compenſation propo- 

It doesnot nable by way of exception. It had, by the 
150 jure jus novum of the Romans, its effect 72 Jure, 
e, and conſequently, was drawn back to the pe- 
riod of concourſe, and had its operation from 


. the neceſſity of law, without regard to the in- 
tendment of parties, J. ult. C, de compenſ.; but 


the chief effects given to ĩt by our law, begin 
from the period of proponing it in judgment. 
Hence, compenſation was not ſuſtained upon 
2 debt preſcribed at proponing it, tho” it was a 

ſubſiſting debt at the time of concourſe, H. 17. 
. Hence 


,# 


debt bearing requif 
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compenſation; on that debt of the two that —_— 
was worſt ſecuted; tho' the firſt concburſe was ] 
made by the other, 15. Nov." 1748, Sir , tictops 
Maxuel. Yet we have, from equity," given. uren. _ 
this effect to compenſation, in Hops the cy of i= ' 
currency of intereſt on both ſides, N e ond 5 


from the time of concourſme. 5 
6. To found compenſation, 1. Euch of thy /Requiites —_ 
parties muſt be debtor and creditor at the ſame. 
time: a debtor therefore cannot propone com- r 
penſation againſt his creditor's aſſigney upon a 
debt due by che cedent, to Which e 
ſer had not acquired right, till after the aſſigna- . = 
tion and intimation. 2. Each of them muſt = 
be debtor and © creditor” in their dw] ole - —_ 
hence, a tutor cannot compenſate a debt 1 
perly due by himſelf, with a ſum for which 65 Vs =o 
is creditor, tutorio nomine. 3. The mutual The debts - _ 
debts muſt be of the fame quality. Hence, mut be .,. ñ ð ß 


a ſum of money cannot be compenſated with the ſame 


a quantity of 'corns; becauſe, till the prices » ll 1 
fixed at which che icorns are to be converted de 
into money, the two debts are incommenſu: 
rable: hence alſo, a debt already Payable, Wee _ 
upon which the creditor may have immediate r 
execution, cannot, in ſtrictneſs, be com nas 12915 
ted with a debr, the term of payment'w xereof = 
is not yet come. By this rule, a "moveable . = 
ſum cannot be compenſated with an hericable == 
tion; becauſe, before re- 1 
quiſition, the eſtate burdened is debtor, more = 
properly than the „ 12, . 1 N 5, 1 = 

Hume. «Þ * 8 ä 

6. Laſtly, compenſation cannot be! wie” inten 


rd, eee the mutual debts are not clearly afl ly acer  » 
* certained, ina. 


. 5 . 
FAT 2 2 1. 


ſation is che above quot 


Fu va of a judge, or the dach of dhe party. 
Where this 
 . tence for the purſuer is delayed for ſome dime 
er aeguitett, that the defender may make his 
_ - ground of compenſation gead, according to 
the rule, 5 uod Ratin liquiders poteſt, pro jam li- 

guido Babetur, 31, | Juy 170% acdoual. 
Wuere a debt for fungibles is "aſcertained in 
DOUEidS money, by the ſentence. of a judge, the m- 
penſation can have no effect further hack than 

the liquidation, becauſe, before ſentence,” the 

debts were incommenſurablè: but, where a debt 

for a ſum of money is, in the courſe of 8 
proceſs, conſtituted by the oach of the debtor, 

the compenſation, aſter it is admitted by the 
Ez operates rero, in ſo far as concerns the 

of annualrents, to che time that, by 
u the parties acknowledgment, the debt became 
Its be for, in this calc, the debtor's oath 18 
not what creates the debt or makes it liquid; 
+ tt only declares that ſuch à liquid ſum: was / 
Compen- truly due before, 4. Dec. 2675, Watſen. By 
— ſtarute 1592, — —— 


nated af- 


ter de- Way of ſuſpenſion or reduction: bur it once 
| ereet, proponed and injuſtly repelled, it way be a- 


gain inſiſted on, either by ſuſpenſion or redu- 

FCtidon. Decreets in abſence are not decreets in 
| the ſenſe of this act. whether: they are pronouns 
ced by an inferior judge, 18. June 1662, E. 
Mariſual, or even by the court of Seſſion, if 

they are afterwards turned into a libel, Jos: 25.4 
72 1676, Wright. 


8 The right of retention, which beam a 
a ** ear r reſemblance to compenſation, is 'chigfly 
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een oi Ty n, me 
rec uires but a ſhort diſcuſſjoa, ſen- 


conong F8AD 


Fig 


Pp wean 


| employed on the ſu 


LG Ra re TSS AMES 


4 " = 3 2 «A 
r * ö COP 
29 "Op In WC 'r 7 EA Ee TRL” EN So A Fes Bens 
” COMET ET ITO YT WOMEN IE TRY TH DTT ITT 


x ES I AST Att 
A: Es 2 r 
S 8 9 * + 
des pov! © 9 ö 2 A 
. n 


4 T CRE 
. * e 1 5 7 
* N ö * : Wen 6 a” * 
* tr.. * 
Y 2 2 ” 
4 i 7 " L 


ing liquid, cannot he the ground of tompen: 
faction 4 and it is ſometimes admitted e a 
tate, in liquid debts, where compenſation is 
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excluded by ſtature i thus, tho? compenſation 


cannot be pleaded after detect, either againſt 
a creditor or his aſſigney, yet, if the original 
creditor ſhould become bankrupt, the debtor, 
even after decreet, may retain againſt the aſfig 
ney, till he gives ſecurity for ſatisfying t 
debtor's claim againſt the eedent, 18. Feb; 
1736, Maclurin-. This tight is frequently 
founded, in the 7 diſburſed, or work 
ject retained, and ſo ariſes 
from the mutual obligations preſtable by the 
parties, e, g. retention by a writer, of the wrt- 
tings belonging to his client, for payment of 
his account; or retention by a tradeſman of a- 
ny piece of work, till payment of the expence 
laid out on it, or the price of the workman- . 
ſhip. But retention may be ſuſtained, tho“ 
the debt due to him who claims it, does not 
ariſe from the nature of the obligation by which 
he is debtor: thus, a factor oh a land eſtate 
may retain the ſums uplifted by him in conſe- 
quence of his factory, not only till he be pai 
of the diſburſements made on occaſion of fuck 
eſtate, but alſo till he be fatisfied or relieved. 
of the ſeparate engagements he may have en- 
tered into, on his conſtituent's account; and 
that, notwithſtanding any diligerice that may 
be uſed by the creditors of the conſtituent, to 
2 che ſum in the factors hands, Nov. 1729, 


. iged into another, n no- 


whereby one obli 
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„ lluable in that ſort of debts (3. 9. 28.) Debts or 
- -»  adjudications purchaſed by an apparent heir, 
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uiſhed, the cautionets in it are liberated, 
7 all its conſequences diſcharged ; ſo that 
the debtor. remains bound only by the. laſt. 
As a creditor, to whom a right is once conſti- 
tuted, ought not to loſe it by implication, no- 

. vation is not eaſily preſumed, and the new ob- 
ligation is conſtrued rather as corroborative of 

the old; but, where the ſecond obligation ex- 

. prefly. bears to be is ſatisfaftion of the firſt, 

theſe words muſt neceſſarily be explained into 

„ - Novatioff: yet ſee an exception, St. 102. 
By dele- Where the creditor accepts of a new debtor, 
| in place of the former who is liberated, this 
method of extinction is called delegation. _ 

By confu- 10. Obligations are 0 by confuſi- 
fon. on, where the debt and credit meet in the 
ſame perſon, either by ſucceſſion or ſingular 
title, e. g. when the debtor ſucceeds to the cre- 
ditor, or the creditor to the debtor, or a ſtran- 

ger to both, J. 21. f. 1. de liber. leg.: for one 
Cannot be debror to himſelt. If he, on whom 
the 'r ight of the cr editor devolves, Was only 
liable as cautioner, the acceſſory obligati- 

on is extinguiſhed, becauſe the debtor and cre- 
ditor therein come to be the ſame perſon; but 
the principal obligation againſt the propet deb- 

tor dub : and, by the ſame reaſon, tho it 

be true that an heir is liable, in ſuo ordine, for his 
predeceſſor's moveable debts; yet a moveable 


debt, due to one who afterwards ſucceeds as heir 


Fe eee is nor exringuilted coſe, ber 
ſubſiſts againſt the executor, who is primarily 


f affecting 


- -»* © without changing either the debtor or credi- 
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tinguiſhed confu/fone ;"for"the heir, while he is & 
not entered, does not repreſent the debtor nor 
fill his place: and tho poſſeſſion upon ſuch == 
rights, ſubjects him to a paſlive title, (3. . 
39.) yet that ſtatutory penalty was enacted, _ - 
merely in favour of creditors, but does 'not 8 
create a proper repreſentation, nor annul th 1 
diligences fo acquired, which therefore are ef- 1 
fectual to ſingular ſucceſſors, H. 102. If the =o 
ſucceſſion, from which the confuſion ariſes, 8 = 
happens afterwards to be divided, ſo as the . 
debtor” and creditor become different perſon ss 
the confuſion does not 3 an extinction 
but only a temporary ſuſpenſion of the debt, —_ 
St. 158: hence, an aſſignation, in favour b 
an heir of tailzy, of a debt affecting the en _ 
tailed eſtate, is only ſuſpended during the liſe 1 
of ſuch heir, but may revive after his death, == 
in the perſon of his heir at law, againſt che 1 
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TT. 5. Of Afignations, 
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AS real rights cloathed with infefement © 
are tranſmitted by diſpoſition, which is 
| 2 writing containin * ayers; of reſignati- - ' 

on and precept of ſeiſin; ſo heritable by ty 5 
e 


which either require no infeftment, as 3s 
tudes, patronages, reverſions, &c, or on which 

infeftment has not actually followed, (as to 
which ſee 2. 7. 13.) and alſo all moveable rights, 


®.. 1 
rvi- 


hs grants the aflignation, is called the cedent, 
=. ©" and he who feceives it, the aſſigney or ceſſi- 
, - - pnar: if the aſſigney conveys his right to 3 

| third perſon, it is called a tranſlation z and, 

if he aſſigns it back to the cedent, a retrocellj- 
Aber,, on, Cercgin rights arc, rom the wfeo ta winch 
Wo por afign. they arę deſtined, incapable of tranſmiſſion, as 
— gable. alimentary rights: others cannot be aſſigned 
= Hy che creditor without ſpecial powers given 
= 1 to him, 48 tacks, (2. 6. 13. rever ſions, (2. 8, 
1 4.) Cc. : the tranſmiſſion of a third ſort is not 


RN in 


=_ preſumed to be intended, without an expreſs 
—_  Lanveyance; as of paraphernal goods, which 


—_— are ſo proper to the wife, that a general aſſign» 
A ation by her to her huſband, of all chat did 
= or ſhogld belong to her, does nat comprehend 
= mem, Dec. 1733, Paton, A liferent right is 
—_ by its nature incapable of a proper —— 
_ - but its profits may be aſſigned. (2. g, 
_ Fin 2. Aſſignations muſt not only be delivered 
= fgnations, £0 the aſſigney, Harc. (affignation) Jan. 1685, 
Lady Hiſsle/ide, but intimated by him to the 
EE - © debtor. Intimations have been probably firſt 
introduced, merely as an interpellation to the 

| debtor, that he might not pay to the original 
gereditaor; but they came after wards to be con- 
ſcadeted, as likeways neceſſary for campleating 
ee the conveyance, 22. Fan. 1663, Wallace; in 
: | Þ much that in a competition between two aſ- 
' fignations, the laſt, if firſt. intimated, is prey 
_ ferred; and hence, the debtor's acquiring 4 
debt due by his creditor makes no concourſe, 
and ſo cannot ſqund compenſation by the deb 

tor againſt the creditor's aſſigney, unleſs the 

5 a ; _ debtor's 


- 


ernennen 


mation before the other,” D. 9 © 
* 3. Tho regularly, intimation to the debtor. What s. 
O a is made by inſtrument, taken in the hands of tiication* 
and, BY a notary, by the aſſigney or his procurator 3 Jade . 
ein- yet here the law admits equi 


N pollencies, where (mation 
nich the notice given to the debtor of the allign- by inſtrus, 
„ as ment is equally ſtrong: thus, a charge upon ment. 7 


letters of horning at the aſſigney's inſtance, or 


a proceſs brought by him againſt the debtor, 
ſupplies the want of iatimation; theſe being 


judicial acts, which expoſe the conveyance to 


the eyes, both of the judge, and of the deb- 


ien tor; or the debtor's promiſe of payment b 
writing to the aſſigney, becauſe that is in ef- 2 a 
fect a corraborating the original debt. be 
aſſigney's poſſeſſion of the right, by entering 1 

into payment of the rents or annualrents, ſerves 

alſo as intimation; for it imports, not only. | 

notice to the debtor, but his actual compliance: , 
and duties of lands, is perfected by the aſſig 
ney's labouring the ground or levying the rents; = 
and the aſſignation of a bond, by the payment 1 
of annualrents by the debtor to the aſſigne. N 
Aſſignations to aſſignable reverſions are com- 
pleated by their regiſtration in the regiſter f 
reverſions, which was inſtituted for the ſpec il]! 
purpoſe of publiſhing ſuch rights with their: 
conveyances, g. Dec. 3665, Beg; but the re- — = 
ems of aſſignments to perſona] rights as 

onds, contracts, Sc. does not ſupply. the 

want of intimation; becauſe our records were 

not intended for publication, as to theſe, but ö 

merely for conſervation or diligence. The 


gebror's private Knowledge of the aſſignment | 


nn e 


18 


A 


1 z not ſuſtained as Ineifirion, Gnce 1. import 


8 neither. publication nor 8 on the Pe 
Rog 0 the aſſigney. 800 
| Is ar C ed ha 

caſes nod. 4. Certain copreyanices no intimation. 
F Feation is 1. Indorſations of bills of exchange, which are all 
F not e not to be fettered with forms introduced by the A. 
L | | laws of particular ſtates. ' 2. Bank notes are Pe 
3 — 49 fully conveyed by the bare delivery of them: T14 

—_ for, as they are payable to the bearer, their | 
= . | Property muſt 105 with their poſſeſſion. 3. 0 
__ Adjudication which is à judicial conveyance; i ® 
1 | and marriage which is a legal one, carry the full i *? 
—_ right of the ſubjects hereby conveyed without Wh 
—_— intimation, Sr. 368; nevertheleſs, as there is no- 1 
_ thing in theſe conveyances before interpellati- Wl ©: 
—. on, which can put the debtor in mala fide, he a 


is'therefore in tuto to pay to the wife, or to the 
original creditor in the debt adjudged, until Vi 
the marriage or adjudication be notified to him. Ji 
Aſſignments of moveable ſubjects made retenta 8 
Poſſeſſione, (where the cedent retains the poſſeſ- a 
ſion) cannot hurt the cedent's creditors; for i 
. ſuch rights are preſumed, in all - queſtions | P 
with them, to be colluſive hd granted in truſt 4 
for the cedent himſelf. , b 
R 

I 

t 

i 

| 


Effect : 
— — ==} 5. An aſſignation carries to the alligney the 


whole right of the ſubject conveyed, as it was 
in the cedent; and conſequently, he may raiſe 
—_ - diligence, either in his cedent's name, while 
de is alive, or in his own: but diligence, 

"I which has been raiſed in name of the cedent, 
_ cannot be executed bythe meſſenger in the aſ- 


_—=— ſigney's name; for meſſengers have no power. 
_. - to judge of the import of tranſmiſſions, ' and 


—_ are confined in their executions: to the will of 
—_. - the letters, 11. June 1745, Stuart. Where 


babes a: imply. in Gut, 60/4 nar 
of the truſt muſt determine the effects of the 
conveyance: if it is intended the truſtee ſhall 
haves full power over the ſubject, he maꝝ uſe 
all acts of property; but, if it is granted for 

a ſpecial purpoſe, e. g. to do diligence, the 
a of the truſtee, tho not limited in the 
right, ought to go no further. 

. After an aſſignation is e che Sk a” 

tor cannot prove payment or compenſation by dent? 
the oath of the cedent, who has no longer any aa. ee, can”. 
intereſt in the debt, unleſs the matter has been _ _— 
made litigious by a depending proceſs before ney . 
incimation z but the debtor may refer to We 
oath of the aſſigney, who is in the right of the 
debt, that the aſſignment was gratuitous or in 
truſt for the eedent; either of which being pro- 
ved, the oath of the cedent will affect the aſſigney. ir qe PE 
If che aſſignation be in part onerous, and in part fignation . 
gratuitous, the cedent's oath is good againſt the be one- 
aſſigney, only in ſo far as his right is gratui- ou. 
tous, 25. Feb. 1679, Steill. All defences com- 
petent againſt the original creditor in a move- 
able debt, which can be proved other ways than 
by his oath, continue relevant againſt even an | 
onerous aſſigney; whoſe right can be no better 
than that of his author, and muſt therefore u N. 
| main affected with all the burdens Which at- 
tended it in the author's perſon. See this que- 
ſtion diſcuſſed in the caſe of mutual e : 
St. 1013 e of 
W 10 ö 
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0 IHE diligences, whereby a creditor may 
8 affect his debtor's moveable ſubjects, are 
Aeg. arreſtment and poynding. By afreſtment ig 
ment. | ſometimes meant, the — of a crimi- 
naal's perſon till trial, 1487, . 99 but, as it 
is underſtood in the rubric of hi title, it is 
the command of a judge, directed to him 
Hho is debtor in, a moveable obligation to the 
arreſter s eee him eue, ma- 
nt or „till the ue to 
Canes Ros Pobdee paid nnd: The arreſter s 
Achter. debtor is dab called the common debtor, be- 
cauſe, where there are two or more comperti 
creditors, he is debtor to all of them. Hey in 
whoſe hands mg u een _ 
Tue war- 2. Arreſtment may be laid on by the aus 
rantof ar- thority, either of the ſupreme court, of of an 
ne. inferior judge. In the firſt caſe; it Panne. 
eeither upon ſpecial letters of arreſtment, or on 
. warrant contained in letters of hornin Hy 
it muſt beexecuted by a meſſenger. Th 
= _. rants granted by inferior judges are We 8 
cepts of arreſtment, and they are executed by 
In whole the officer proper to the court. Where the 
=: eee debtor to the common debtor is a pupil, ar- 
d reſtment is properly uſed in the hands the tu- 
| | "ws as the 1 adminiſtrator: this doctrine 
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CD as Commiſſioners, c.; 1 arreſt» © 
ment, uſed in the hands of a factor or | up 
cannot found a proceſs. of furthcoming, with- 
out calling the conſtituent, - 18. 7. 150g, 
Donaldſon. Where the debror to the common © 
debtor. is a corporation, arreſtment muſt be u- 
ſed in the hands of the directors or treaſurer - 
who repreſent the whole body, 10. Jan. 1739. 
creditors of Lethem. Arreſtment, when it is 
uſed in the hands of the: debtor himſelf, is in- Pe 
ept 3 for that diligence. is n. dal N 32 
reſtraint upon third parties. n 
3. All debts, in Which one is perſonally 
hounds tho? they ſhould be. hericably eee ugg 
are grounds upon which the creditor may a 
reſt the moveable eſtate. belonging to Wet 
tor; for every creditor, whatever the nati 
of his debt may be, ought to haz the w 
of his debtor's eſtare. ſubject to 2 


Arreſtment may proceed on a debt, the | RT. 5 — 


of payment whereof is not yet come, in caſe 
the debror be vergens ad inopiam, ſee 16. July 5 
1678, Lord Pitmedden. If a debt is not Fe 
conſtituted by decreet or regiſtration, the cre- ment ups 
ditor may raife and execute a. ſummons a- on a de- 


gainſt his debtor, upon which dependancę ar- N 


reſtment may be uſed, in the ſame manneras. 
inhibition. 
preſtation of a fact, or if his depending pro- 


2 


ceſs be merely declaratory, without a con- 


ſion of payment or delivery, ſuch claims can- 


not be the foundation o arreſtwent, a... - 
Bos, _ e . e 2; 


s 


. 


2 42 


If one's ground of credit he for the WM 
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Ex "OT of arreſtment ; under which are comprehend-. 


claims. For leſſening the expence of diligence 


I to creditors, - heritable bonds, on which no in- 
7 feeltment has followed, are declared arreſtable, 
3 by 1644, c. 41. revived, by 1661, c. 513 

3 but this act is limited to contracts and obliga- 
4 tions; and does not extend to adjudications, 
= | wadſets or other perſonal rights of lands which 
= are not properly eee Feb. 1666, Lock- 
_ Neither bart. Certain © moveable debts are not arreſt- 
=. 2 e able; 1. Debts due by bill, which paſs from 
=—_ * hand to hand as bags of money. 2. Future 
1 8 * debts; for; tho? inhibition extends to .acqui- 
= rienda as well as adqiti ifita, (2. 11. 4.) yet the 


_ = . warrant of arreftment is limited to the debt due 
= ar the time of' ſerving, it againſt the arreſtee ; 
1 and therefore an arreſtment of rents or an- 
_ - nualrents carries only theſe already fallen due: 
the method for affecting the rents or annual. 

rents of future terms, is by laying on a new 
arreſtment after theſe terms are come, which 

may be done on the firſt warrant. Claims de- 

pending on the iſſue of a ſuit are not conſider- 

ed as future debts; for the ſentence, when 
pronounced, has a retroſpect to the period at 
which the claim was firſt founded, 19. Dec. 

—_— 1744, Wardrop. The like doctrine holds in 
=—_ Nor ali· conditional debts. 3. Alimentary debts are 
Y Denny © not arreſtable ; for theſe are granted on per- 
. 5 cable to creditors: but the bygones due upon 
= - ſuch debt may be arreſted by the perſon who 
has furniſhed the aliment. One cannot ſecure 


his own effects to himſelf for his aliment, fo as 


4. Moveable Aiden « are the proper fobjea 


ed conditional debts, and even depending 


. arreftable. ſonal conſiderations, and ſo are not communi» 
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AS. S. 11. June 1613, (lee St. 272. . 18.) and 
the fees of ſervants, are conſidered as alimentary 
funds; but the ſurplus fee, over and above 
what is neceſſary for the ſervants e u 
my be arreſted, 9. July 1668, Beg. 

5. In obligations which carry a yearly right 
to the creditor, if the obligation itſelf is ar- 


a not boi e affectable. e 8 L 
Salaries annexed to offices granted by the King. 


reſtable, e. g. a moveable bond, or an beritable 


one not cloathed with infeftment, the princi !: 
pal ſum is carried by the arreſtment, aa well! 
and conſequently, all- 1 


as the bypaſt intereſts ; 
the future intereſts until payment, as acceſſory”, 
to the right itſelf : but in rights of lands, on jj 
in heritable bonds 
can be arreſted, than the intereſts or mails and * 
duties that were either fallen due, or at leaſt *® 


The 7 
perfected by ſeiſin, no more * 


2 t- 
current, at laying on the-arreſtment. (Current een. ; N 


rent is that which has begun to run from the NE 
laſt: term, but cannot be demanded till the 
next.) In the ſame manner, the arreſtment of 

a bond due to a wife, laid on for the debt f 
the , huſhand, -- carries only the paſt and 
current annualrents; for the right itſelf does 
not fall under the jus ma 19. eres 1739, | 
creditors of -Glunes. _ 


6. If, in contempt of the: atreſtment, the Ed of 


aol ſhall 'make | af es of the ſum, or de- breach of | 
ted, to the common 3 75 
he is not only liable criminally for breach of 


liver the goods arre 


arreſtment, (4. 4. 36.) but he muſt pay the 
debt again to the arreſter. Nay, in the caſe 
of arreſtment uſed at the market · croſs of Edin- 


' burgh, and peer and ſhore of Leib, againſt a . 


Re furth of the Kingdom, payment, by the 
. 


* 5 


ated SY * 


— 
= 


ne after the date of the 
arreſtment, makes him liable in ſecond pay- 
ment to the arreſter; becauſe the arreſter had 
done all in his power to notify his diligence, 
F. 23. July 1701, Nlactwoad. Atreſtment is; 
by our later practice, not merely prohibitory, as 
inhibitions are, but is a ſtep of diligence which 
founds the uſer in a ſubſequenr proceſs, where- 
8 by the property of the ſubject arreſted may be 
ment does adjudged to him : it therefore does not fall by 
not fall by the death of the arreſtee, but continues to ſub- 
$f ſiſt as a foundation for an action of furthco+ 
mw, ming againſt his heir, while the ſubject arreſts 
ed remains in medio, 22. Dec. 1738, E. Aber. 
deen. Far leſs is arreſtment loſt, either by 
the death of the arrercer, or of end Moy Loch 
debtor. bs. 

rs 7. Where arteſtment proceeds on a Gepond- 
nen., ing action, it may be looſed by the common 
5 debtor's finding ſecurity to the arreſter for his 
debt, in the event it ſhall be found due. By 
the antjent practice, the receiving of this cau- 
tion wis committed intirely to the meſſenger, 

whoſe certificate, that oaution was found, 
ſectually looſed the arreſtment: but all bonds 
of caution in looſings are now to be received 
by the clerk to the bills, and recorded in the 
keen books of Seſſion, 1617, c. 17. Arteſtment 
- mitted but founded on decreets, or on regiſtred obligari- 
on pay: Ons, Which 1 in the judgment of law are | 
mentor cannot be looſed but upon payment or con- 
* ſignation; except, 1. Where the term of pay- 
- pion, in re- 
iftred ob- ment of the de t is not yet come, or the con- 
| ations. dition has not yet exiſted. 2. Where the ar- 
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Excepti- reſtment has proceeded on a regiſtred- contract 
Dns. where * debts or mutual preſtations- are not 
1 liquid, 
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liquid, t. Fuly 1 | Macfarl, 1 \3/ hen x 
neee. ae or turned into a _ . ee 5 
for, tillithe ſuſpenſian be diſcuſſed or the pro— 
ceſs concluded, it cannot be +known- whether . 
the debt be truly due. A looſing takes off the Eveat of 
nexus which had been laid upon the ſubject 'ar- 
reſted; ſo that the arreſtee may-thereafter i r 
fafely to his creditor, and the cautioner is ſub · | 
ſtituted in place of -the-arreſtment, for the cre - = 
ditor's ſec rity : yet the arreſter may, while the © 
ſubject continues in the arreſtee's hands, pur- 5 ae 5 


ſue him in a furthcoming, — 4s eas . 


looſing,” 7. Feb. 1665, Graham. 3 
8. Arreſtment is only an inchoated e inwon 


gun diligence; to perfect ir, there mult be an mi r 


#4 


action brought by the arreſter againſt the ar t. 


reſtee, to make the debt or ſubject arreſted 


furtheoming. In this action, che common 


debtor muſt be called for his intereſt, that he - 
may have an opportunity of excepting to the 
validity or extent of the debt on which the di- 


ligence proceeded. Tho' an àrreſtment cans Before 
whom can 


judge who granted the precept, (1. 2. 1.) yet ſued 

one inferior judge is competent to a furthco- 
ming, upon an urreſtment 1 Warrant 
of Lofts St. 377 2 3. June 1710, Dal. 
rymple. Before a fu 

the debt, owing by the common debtor to the 124 
arreſter, muſt be liquidated ; for the atreſter be gre li- 


can be no further intitled to the ſubject arreſt- 8 


ed, than to the extent of the debt due to him 
dy che common debtor. If the purſuer cannot 
inſtruct the debt owing by the arreſtee ſcripta, 
he muſt refer it to his Where the ſub- 
Je reſted is a n of money, it is, by the 
gerkert 


not be executed without the territory of the he pur : = 


— can be putſued, The ar. . 


- 


0 of furthco pg 0s beads 
the — — he feng his debt; where 
n goods are arreſted, the judge ordains them to 
— be put to ſale, and the price to be delivered to 
on. the purſuer, 12. Nov. 1680, Stevenſon: a 
tdttzat in either caſe, decreets of furthcoming are 
 Jadicia affignations to the arreſter on 8 lab. 

Arreſt- g. In all i= FRO Weary is pad to the 
2 2 not of the grounds of debt, but of the 
y their diligences proceeding upon them. In the com- 
dates. petition of arreſtments, the preference is ga- 
Provided verned by their dates, according to the priori- 
cha arteſter ty even of hours, where it appears with any 
W 0 a certainty, which is the firſt.” But, as arreſt» 
coming, ment is but an inchoated diligence, therefore, 
if a prior arreſter {hall neglect to inſiſt in an 

action of furthcoming, for ſuch a time as may 
be reaſonably conſtrued into a deſertion of his 
begun diligence; he loſes that preference which 
it was in his power to have obtained for him · 
elf and the laſt arreſter is preferred: but the 
7 iarice of above two years between the firſt 
arreſtment and the decreet of furthcoming, was 
found not to make ſuch a mora, as to intitle 
the poſterior arreſter to a preference, Jan. 1724. 
Mann. This rule of preference, according to 
e $61 the dates of the ſeveral arreſtments, holds, 
whether they have proceeded on à decreet, or 
on a dependance; on debts” not yet payable, 
odr on debts already payable ; provided the de- 
Fate ſhall have been cloſed, or the debt 

have become payable, before the iſſue of the 
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ven to the debtor to pay or perform, and the ou charge. 


8 3 | oof * 
5 >; 7 


10. In the competitibn of arreſtments with Rules of 
aſſignations, an aſſignation by the common pon * — 
debtor : intimated before arreſtment, is er arreſters * . 4 
able to the arreſtment; for, by the intimated and af 
aſſignation, the debtor is fully denuded, after neys. 
which the ſubject cannot be arreſted as his. 'If 
the aſſignation is granted before arreſtment. 
but not intimated till after it, the arreſter is prP0 ei 
ferred; for atreſtment renders the ſubject ljt .. 
gious;” and fo. excludes every voluntary right e 8 
of the debtor, either granted after the diligence; 15 1 
or not compleated till after it. From theſe 5 _- 
rules a third neceſſarily follows, that, if the " 8 
intimation and arreſtment are of equal dates, 

they are-preferable. pari paſſu, unleſs the arreſt- | = 
er has neglected to eompleat his diligence by 2 


5% 
y = 
* * 
» 


* 4 


furthcoming | 


11. Poynding is that diligence affecting Poyndings ® 
moveable ſubjects, - whereby their property is _ 
carried directly to the creditor. Real poynding 
which proceeds on real debts or debita fundi, is 4 
treated of below. 4. 1. 3. Perſonal poynding It war 
may have for its warrant, either letters of horning fant. - 
containing a clauſe for poynding, and then lt 
is executed by meſſengers; or preeepts of _—_ 
poynding granted by Sheriffs, Commiſfaries, - 
Sc. which are executed by their proper officers. _ . 
No poynding can proceed, till a charge be gi- A previ-- , 


days. thereof be expired, by 1669, c. 4, ex. _” _— 
cept poyndings againſt vaſſals for their feu-du: Except in © 
ties, and poyndings againſt tenants for rent; poyndingy, Y 
proceeding upon the heritor's own decreet, in for feu- 
which the antient cuſtom of poynding without dude or 
a previous charge is continued. A debtor za 

goods may be poynded by one creditor, tho! 


.* 


* 
= At- * been dicted before 1 9 3 PH 
2 A a > | mentis no arreſtiment being but an imperfect diligence, 
1 dar te leaves the right of the ſubject ſtill in the deb- 
3 lr tor, and ſo cannot hinder a creditor from u- 
ſing a more perfect diligence, which has the 
| ie of worn Wy the property: at once to him- 
=  "Whatſub- 12. It is 2 belonging to chord 
= 5 my tor that can be poynded. Antiently, the te- 
1 1 pou nant's goods might — poynded for his maſter's 
8 debt, either real or perſonal, to the full ex- 
1 tent of the debt, even 5 the tenant had not 
E | been in arrear of rent: this was reſtricted, by 
=... 1469, c. 37, to the extent of the rent due by 
_— ' the tenant; but now, of a long time, no 
1 poynding has proceeded, even to the leaſt ex- 
1 tent, againſt a tenant, for his maſter's perſonal 
1 EY No — debt. No cattle pertaining to the „ere. 
5 5 nor inſtruments of tillage could, by the ne 
= . 2 law, J. 7. 8. C. quae res pign. bl. be 
= can ed; nor can they by ours, in the time CES labour- 
_ 6 pe: | ing the ground, unleſs where the debtor hag 
boek labour. NO other goods that may be poynded, 1503, 
—_ c. 98. By labouring time is underſtood that 
2 | time _ in which the particular tenant, . whoſe 
s are to be poynded, is plowing, tho? be 
Ss = have been earlier or later than his neig 
Was © bours, 20. June 1712, Arnot; but ſummer 
-,** , "following does not fall under the act, 22. Nov. 
* 1 105628, Watſon. Tho' the ſtatute diſch 
1 ſuch poynding, not only where-the debtor: has 
= maoveables, but even where he has lands that 
may be appryſed, this laſt part of the alter- 
native is fallen into e F. 55 1 16g; ; 
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| 1 be EL 7 nen 
— of the lands where, they ane laid hoid“ 
on, _ api np" $2 Ye market-cro(s. 1 1 
the juriſdiction, by .appretjatbrs of aft fe 
the bounds; or, at: there are nabe, by perſans = bn Eo 
named by the meſſenger or other officer em- pretied: 
ployed in the diligence., Next, the an I W 
muſt, after public intimatibn by three oyeſies, | 
declare the value of the goods accordibg to wh = 
| ſecond appryſement, and require the debtor to 
make payment of the debt, including intereſtt 
and expences. If payment ſhall be ered tw 
the creditor, or in his abſence to the meſſenger. == 
who, asjudge conſtituted tothe poynding, has - 
authority to receive it ; or if; in Es af refuſal _ 1 
by the ereditor or meſſenger, coꝝſignation of _ 
the debt ſhall be made in the hands of be 
judge ordinary, the goods muſt be left Win Rn 
the debtor : if not, they ought to be deliver k᷑ ]ͤ⁊ 
ed to the uſer of the diligence towards his pag. 
ment; and the debror is intitled to a copy f 
the warrant and executions, as a voucher thaee 
the debt is ae in W or in —_ by the Z 
poynding. 8 "I. 
on Miniſters may, by 1663, c. 21, poynd - dre 3 


for their ſtipends upon one. appretiation on the to way 
ground of the lands; and heritors were al- peynd g 


ways in uſe to poynd fo, for their rents, Bal. neal 
four, (Barons) g. 10.19. Dec. 1735, L. Keir, enen 
By the late juriſdiction act, 2000 Geo. II. the 2 
ee of the goods at the market - croſs n 

- the neareſt royal burgh, or even of the croſs of 
3 barefi head-burgh of ſtewartry or regality, tho" an abo- 

ejuriſdiftions be aboliſhed, is declared as hed n-. 
\ nent, as if they were carried to the head-;, luck. i = 

Tor. II. K 4 5 burgh er ent. _— 


tWtmixt ſun rifing and ſun ſtting; or at leaſt 
it muſt be finiſhed before the going off of day- 
light, 11. Fab. 1675, Douglaſs ;: ſee F. 10. 


meſſenger are not clearly defined by cuſtom, in the caſe 


preſs in his execution the reaſons why poynd- 


ment of 


4 G42 1 2 
£ K \ 


Fhe pow- Nov.” 1703, Gordon. The powers of the of- 
got the ficer employed in the execution of poyndings, 


be conſidered a 45 4 3 or as ks executi- | 
on of a ſentence, muſt be proceeded in be- 


E of a third party, claimingthe goods to be poynd- 
ed as hisown. This is certain, that he may 
take the oath of the claimant upon the verity. 
of his claim, and if from thence it appears 
that the claimanr's title is colluſive, he ought 
to proceed in the diligence: : but, if there re- 
mains the leaſt doubt, his ſafeſt courſe is to 
deliver the goods to the claimant, and to ex- 


* 


'— Deforce- ing did not proceed. A claimant, or other 
che meſ. Perſon who {tops a poynding via fabi on 
ſenger. gro oundleſs pretences, is liable, both criminal 
I, in the pains of deforcement, (4. 4. 34.) 
and civilly, in the value of the goods which 

have been * by the a ee . 


or : A. | I | 
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8 which is method both = ere } wes J 
ſtabliſhing and of extinguiſhing proper 1 
have: 


ty, is either poſitive or negative. 9 


preſcription i is generally defined, as the man. . — 
uſucapio, the acquiſition of property, (it ſhould © © .* 
rather be, the ſecuring. it; againſt; all Fur- Ds Wy "= 
ther challenge) by the poſſeſſor's- contigung 
bis poſſeſſion for the time which law has dk Mͥ 
clared ſufficient for that purpoſe: negative, 
is the loſs or amiſſion of a right, by neglecting 
to follow it furth or uſe it, for the time limited 
by law. The doctrine of preſctiption, which. 
is by ſonie. writers condemned as contrary to > = 
juſtice, has been introduced, that the claims 
of negligent creditors might not ſubſiſt forever, 8 
that property might be at laſt fixed, and for 
geries diſcouraged, which the difficulty of de- — 2- 


- * 
9 
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| tefting mult. have made exceeding, frequent, : 
if no length of time had Hood the legal 9 | 
fects of writings. . = 
2. Poſitive preſcription was. firſt 1 Politive _* 
ifffto our law, by 1617, c. 12, which enacts, . - = 
that whoever ſhall have poſſeſſed his lands, 1 
: annualrents or other heritages, peaceably, in 
6 virtue of infeftments, for 40 years continual- | = 
: ly after their dates, ſhall not thereafter be diſ- = 


I hieted! in bis right, by any perſon pretending | I 
* rer ulla. e . are e 1 


wards to the date © 


2 ed ndicrs;" PU or markets, and cer 


other right or privilege that is fundo annexum. 


Continued poſſeſſion, if proved; as far back as 
the memory of man, ge, poſſeſſion up- 

the infeftment. The 
- whole fourty years poſſeſſion muſt be upon ſei- 


fins, by the expreſs words of the act; and 
conſequently; 'no'part thereof on the bare right 


of upparency, 15. Frb. 1671, E. Argyll, » 4 
fo 


years poſſeſſion without ſeiſin is ſuſfici- 
ent in ſervitudes, and ſuch other heritable 
rights as do not require ſeiſin to perfect them. 
A ſubject may be acquired by preſcription, 
tho it is not expreſſed in the infeftment, if it 
has been poſſeſſed for 40 years, as part and per- 
tinent of another n en expreſſed In 
It. (2. 6. 5.) 

3. The act Wader chat the poſſeſſor pro- 


due, as his title of preſcription, a charter of 


the lands preceeding the fourty years poſſeſſion, 
with the ſeiſin following on it; and, where 
there is no charter extant, ſeiſins, one or more, 
ſtanding together for fourty years, and proceed- 
ing eitlier on retours or precepts of clare con- 
ftat. This has given riſe to a reaſonable diſtin- 
ction made in practice, between the preſcripti- 
on of a ſingular ſucceſſor and that of an heir. 


Singular ſucceſſors muſt produce for their title 
of preſcription, not only a ſeiſin, but its war- 


rant, as a charter, diſpoſition, Sc. either in 


their own perſon or their predeceſſor's; but 


the production by an heir of ſeiſins, one or more, 


ſtanding together for fourty years, and pro- 


ceeding on retours or precepts of clare conſtat, 
is ſufficient. The heir is- not obliged to pro- 
duce we retours or precepts on which his ſei- 


ſing 


P 


aue 9. "Nev. 1739, 3 re 


n all right of action for recovering theiß 3 
cures the poſlefior. 5 


our law long before the poſitive, by 1469, he” 
- amplified. by the 


ſingular ſueceſſor obliged to produce the grou 
of his charter, 1741, Ged; ſo that if the title 
of -preſcription produced, be a fair deed and | 
an habile title of property, the poſſeſſor is ſe⸗ — Mo 
cure by the act, which admits; no ground a 
challenge, but falſhood. A ſpecial ſtatute for. 
eſtabliſhing the poſitive preſcription in move- 
able rights was not. neceſſary ; for, fince a 
title in writing is not requiſite for the acqui- 

ring of theſe, the negative preſcription, bx 


property is cut off, (ſee next 5. ) effectually ſe⸗ ks 


4. The negative 8 of obligations, — | 
by: the lapſe of 40 years, was introduced into bre * 


29.1474, c. 555 This preſcription is now 
oreſaid act 1617, which has 
extended it to all actions competent to heri- 
table bonds, reverſions and others whatſoever: 
unleſs where the reverſions are either incorpo- 
rated in the body of the wadſet right, or regi- 
ſtred in the regiſter of reverſions: and rever- 
ſions ſo incorporated or regiſtred are not only. + 
exempted from the negative preſcription, but 
they are an effectual bar againſt any perſonn 
from pleading the poſitive, H. 92. 5 e 


A ſhorter negative preſcription is intT0- negative 
duced by ſtature, in certain rights and debts. preſcripti. 
Actions of ſpuilzy, ejection, and others of that ons. 
nature, muſt be purſued within three years af- 
ter the fact on which the action is founded, by | 
1579, c. 81. As in ſpuikzies and ejeions, Preſcripti- 
the purſuer was intitled, in odium' of violence, 2 80 {path 

y and Cy 
to a proof by his own oath in litem, and to the jection, 
f ie | Violent 
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| inſt the defender, the 
| tne defender, latu 


Violent profits 


meant only to limit theſe ſpecial. privileges by 16 
„ 8 à three years preſcription, without cutting off Wl ali 
3 5 the right of action, where the claim is reſtrict. wa 
=. 7 Wh.” ed to ſimple reſtitution, 16. March 1627, | 
© oak Aa. Under the general words, and others of Will pr 
= 4 : that nature, are comprehended- all actions, Will icr 
* Ya 'S> where the purfuer is admitted to prove his li- ter 
. 1, by his own oath in lite. is 
1 Preſcripti- - 6. Ser vants fees, houſe rents, men's ordi. du 
ea ef fer- naries (5. e. money due for board) and mer - ha 
3 vants fees, | 22 , 
3 bouſe- Chants accounts, fall under the triennial prefcri- Wl if 
rents, and Ption, by 1579, c. 83. There is alfo a gene- qu 
= merchantsra[ clauſe ſubjoined to the ſtatute, of other debts th. 
the lite nature, which includes alimentary ¶ pr 
1 diebts, Br. MS. 25. July 1716, Hamilton, Wl th 
wages due to workmen, F. 21. Dec. 1692, Wl th 
Bayne, and accounts due to writers, agents or qu 
procurators, 16. Dec. 167g, Somervel. . Theſe th 
debts may, by this act, be proved after the ſt 


2 three years, either by the writing or oath of the OL 
5 5 defender; ſo that they preſcribe only as to the 20 
The pe. mean of proof by witneſſes. In the preſcri- A 


=. = >5 qa ption of houſe rents, ſervants'fees-and aliment, I it, 
4 - theſe pre-each term's rent, fee or aliment, runs a ſepa- be 
* ſcriptions rate courſe of preſcription; ſo that in a pur- he 
x 1 ſuit for them, the claim will be reſtricted, to 
1 what is fallen due within the three years im- in 
YA : mediately before the citatian, 12. Feb. 1680, re 
I Roſs, —14. Fan. 1737, Ferguſon : but in ac- te 
q counts, preſcription does not begin till the laſt c. 
5 article; for a ſingle article cannot be called an Vi 
. | account, 16. Dec."1675, Somervel. The cur- 0 
6 | rency of an account, the firſt part of which Ne 
was furniſhed to a fundt, is preſerved by new 0 
furniſhings within the three years to his heir, n 
9 who 
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who is eadem perſona cum defunfio, 26. Feb. mths 


1050, - Graham. Actions of removing ; muſt on of res * 

alſo be purſued within three years after the moving. 
% c Og 
7. Reductions of erroneous retours, and r 
proceſſes of error againſt the inqueſt, did pre- an! 
ſcribe, if not purſued, within three years af. proceſſe- as © 
ter the ſervice, by 1494, c. 57, which term of error. 


is lengthened to twenty years, as to the ce: 
duction of retours, by 1617, c. 13. This aſt ; 2 
has the appearance of a declaratory ſtatute, as 5 = 
if the former had only meant to ſave the inn 
queſt from proceſſes of error, not to cut off 
the right of reduction by the triennial preſcri- i 
ption; but it does both in expreſs words: and 1 
therefore the laſt act cofitains a ſpecial clauſe, 'S 
that theſe who had, before the date of it, ac- 


quired right to lands from perſons retoured = 
thereto, ſhall enjoy their rights as the law ten 
ſtood. It ſtatutes in general, that all erron © bY 
ous retours ſhall be free from challenge after I 


20 years, and ſo is not to be confined, as Sir Geo, * = 
Mackenzie conjectures in his obſervations upon | 3 
it, to the competition of different kinds of heirs' 

rants themſelves, e. g. an heir of line and an 25 
heir of tailzy. . „ = 
8, Miniſters ſtipends and multures preſcribe wer 1 
in g years after they are due; and arrears of niſters fti-  _ © 
rent, (or mails and duties) 5 years after the pends, " 
tenant's removing from the lands, 'by 1669, pe _ 
c. 9: but the ſaid debrs may be thereafter-pro- $9 e | l 
ved to be reſting owing, by the writ or oath rent. : 
of the debtor. Stipends due during a vacan- = 
cy do not ſeem to fall undergeither the letter, b 
or ſpirit of this act. As the preſeription of 

mails and duties was introduced chiefly in fas 
vour 
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not intitled to the benefit of it, 9g Der. g 
* Philiphaugh ; nor a tackſman of one's who 
eſtate who had power to remove tenants, 20 


Ok bar 


or ly 1733. L. Carfin. 'By this ſtatute. alſe 
* 43 gains concerning moveables or ſums of me 


"Fables. _ ney hich are provable by witneſſes, cannd 
be proved but by writing or the oath of th 
debtor, if they are nor purſued: for, within; 

years after the bargain. Theſe words are { 
explained by ſome, that if, after expiring ol 

© the 5 years, the debtor ſhall acknowledge 

the conſtitution of the bargain, it will not a 

vail him, tho' he ſhould adject to his oath that 

he has made payment; but this interpretation 
appears contrary, both to practice, 14. Fan, 

1737, Moffat, and to the nature of ſuch bar. 

And of gains. (4. 2. 6.) A quinquennial preſcription 
arreſt- is eſtabliſhed by the ſame ſtatute, in arreſt- 
ments. ments, whether upon decreets or depending 


5 actions: the firſt preſcribe, in 5 years after 


. the date of the decreet; and the laſt, in 5 
years after ſentence is pronounced on the de- 
" pendance- 

Preſeripti- All obligations by which one ſtands dan 

on of cau- 9. 
2 for or with another, either as cautioner or as 
ry en- 
gage- co- principal in a bond or contract for ſums of 


ments. money, preſeribe in 7 years from the date of 


the bond ; provided ſuch obligee has either a 

Acne clauſe of relief in the bond; or a ſeparate ob- 
e - Iigation of relief, intimated to the creditor at 

his receiving the bond, 1695, c. 5. Tho' di- 

ligence ſhould wuſcd- a _ the cautioner 

: within the 7 years, he is no further bound 
than for the principal ſum, — fallen 


due 


LAY 


mean OAH tm» = th owen, i» = 


. ee: wa th. 


due within that petied. This act being inn 
tended to prevent the had conſequences of raf 3 
1 nents, its benefit cannot be renounced  - 
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2 cautioner, Egg. 19. Feb. 1744. Narie. 5 

As it is correCtory, it is ſtrictly e 2 # - 4 
thus, bonds bearing a mutual clauſe. of relief ' 


pro rata fall not under it, 21. Fay. 1799. Bal- LIE 
lantyns; nor bonds of corroboration, Br. 61,- f 4 
15, Dec. 1747, Lady Henr. Gordon. The ſta- . 
tute excludes all cautionries for che faithful 
diſcharge of offices; theſe not being obligati- . 
ons in a bond or contract for ſums of money: : | 
and practice has refuſed the benefit of it to all 
Judicial cautioners, as cautioners in a ſuſpenſion. _ 
Actions of count and reckoning, competent, Prefcripti- 
either to minors againſt their tutors or curators, on of ta- 
or vice verſa, preſcribe, by 1696, c. 9, in n 
ten years after the majority or death of the 
minor. 5 Pol, ; 
10. By the before cited 1669, c. 9, holo- Freſeripti- 
graph bonds, miſſive letters and books of ac- jo wad - 
count, not atteſted by witneſſes, preſcribe in 20 wnkies 3 
years, unleſs the creditor ſhall thereafter prove 
the verity of the ſubſcription by the debror's 
oath; fo that, to ſave from the effect of this 
preſcription, it is ſufficient to prove the conſti- 
tution of the debt by the party's oath after the 
20 years: whereas in ſtipends, merchants ac- I 
counts, Sc. not only the conſtitution, but the _— 
ſubſiſtence of the debt, muſt be proved by wrir _ 
or oath, after the years of preſcription, Some " 
lawyers extend this vicennial preſcription _— 
to obligations for ſuch ſums, not exceeding 100 f _ 
L. Scots, as are not atteſted by witneſſes; but 
the act 1540, c. 117, requires all deeds, with- 
out any exception, to be ſubſcribed before wit- 4 
Vor. II. L nels, 1 
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1 5 neſſes, under che certification of nullity. Tho? 
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\ in ſeveral of the before mentioned ſhort pre- ch 
ſcriptions, the action itſelf is ſaid to preſcribe, pt 

a no more is truly meant than the right of acti- In 
= l on, if not exerciſed within the limited time; thi 
BY for where action was once purſued, it ſubſiſt- lec 
=_ cd likggany other right for 40 years. As this as 
tended to defeat the deſign of the ſtatutes eſta- to 

* bliſhing theſe preſcriptions, it was enacted, by the 

Preſcripti- 1669, c. 9, joined with 1685, c. 14, that all oa 

pn ano actions, purfued upon warnings, ſpuilzies, e- F. 


od. jections or arreſtments, or for payment of the 
debts ſpecially contained in the act 1669, ſhould 
preſcribe in 5 years, if not wakened within that 
GR. 1 
Extincti- 11. Certain obligations are loſt by the lapſe 
— of leſs than 40 years, without the aid of ſta- 
without tute, where the nature of the obligation and 
preſcripti- circumſtances of parties juſtity it: thus, acti- 
on by ta- on has been retuſed on bills, ſeeing bills are 
etui. not intended for laſting ſecurities, upon 24 or 
25 years taciturnity.in the creditor ; unleſs the 
granter be alive, and the ſubſiſtence of the 
debt offered to be proved by his oath, F, v. 2. 
48. and 248: thus likeways, a receipt for 
bills granted by a writer, to his employer, not 
inſiſted upon for 23 years, was found not pro- 
ductive of an action, F. v. 2. 74. The pre- 
BZ ſcriptions of privileges, e. g. ot the reſtituti- 
on of minors, of the benefit of inventary, of 
deliberating, Cc. are explained in their pro- 
per places. 1 TE 
Bona fids 12. In the poſitive preſcription, as eſtabliſh- 
preſumed ed by the act 1617, the continued ppſſeſſion 
5 ot Fe. for fourty years, proceeding upon a title of 
ſcription. property and not quarrelled upon falſhood, ſe- 
8 * . cures 
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Tit. 7. Of Preſcriptions. 347 _—_— 
cures the poſſeſſor againſt all other grounds of 3 
challenge, and ſo preſumes bona fides, pracſum- 
ptione juris et de jure, 27. Nov. 1677, Grant. | 
In the long negative preſcription, - bona fides in It is not 
the debtor is not required; the creditor's neg. ee 2 
lecting to inſiſt for ſo long a time, is conſtrued negative *Y 
as a dereliction of his debt, and ſo is equivalent preſeri- 
to a diſcharge. Hence, tho the ſubſiſtence of ption. 
the debt ſhould be referred to the debtor's own 
oath, after the fourty years, he is not liable, 
F. 7. Dec. 1703, Napier. WET 

13. Preſcription runs de momento in momen Preſcripti- 
tum: the whole time defined by law muſt be mm 
compleated, before a right can be either acqui-7, in mo. 
red or loſt by it; ſo that interruption, made mentum. 
on the laſt day of the fortieth year, breaks its Al 
a- courſe. Civil poſſeſſion (2. 1. 12.) has the 


d ſame effects with natural, in all queſtions of 
i- preſcription, either poſitive or negative. The The poſi- 
re poſitive preſcription runs in all caſes. againſt f Frs. 

| ; ſcription 
Ir the Sovereign, himſelf, by the expreſs: words runs a- ; 
e of the act 1617, even as to his annexed pro ou the 
e perty, 1633, c. 12; but in the negative pre- King. * 
bs {cription, the King cannot ſuffer by the negli- 
r gence of his officers, in the management of 1 
t WM. proceſſes, where the crown is a party, 1600, | 


c. 14. The negative, as well as the poſitive And a- 
preſcription, runs againſt communities and Sainſt 


' hoſpitals, tho' their overſeers are adminiſtra: g 
f tors only, and.not proprietors; and againſt the OO ets 
- the church, tho? churchmen have but a tem- gainſt the 


porary intereſt in their benefices. But in re- church. 
— gard the rights of beneficiaries to their ſtipends p,c.ufs 
n MW are much liable to accidents, through the fre- er trienna- 
f quent change of incumbents, thirteen years 4% Palio. 
85 poſſeſſion does, by a rule of the Roman chan- | 2A 
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 cery which we have adopted, found a preſum- | 
ptive title in the beneficiary ; decennalis et #i- | 
 ennalis poſſeſſor non tenctur docere de titulo: but 


cis is notproperly preſcription, for, if by titles 


© "recovered perhaps out of the incumbent's oπ]n 
handy it ſhall appear that he has poſſeſſed 

_ teinds or other ſubjects to a greater extent than 

he ought, his poſſeſſion will be reſtricted ac 

. cordingly, 23. July 1708, Rule. This right 

muſt not be confounded with that eſtabliſhed 

in favour of churchmen, by A. S. 16. Dec. 
1612, (2. 9. 17.)which is confined to church 

lands and rents, and ſeems to conſtitute a pro- 

per preſcription upon a poſſeſſion. of 30 years, 
eb pre- 14. Whether the clauſe in the act 1617, fa- 
dub ving-ininors from preſcription, was meant to 
— mi- extend to the poſitive as well as the negative 
the exception of minority is not admitted in 

ie caſe of hoſpitals for children, where there is 

. @ continual ſucceſſion of minors, that being a 
caſus inſolitus, F. 17. Der. 1695, Heriot's ho- 
ſpital. Minors are expreſly excepted in ſeve- 
ral of the ſhort preſcriptions, as 1 579, c. 81.— 
1669, c. 9. But, where law leaves them in 
the common caſe, they muſt be ſubject to the 


non? ria pains is doubtful; but, however that may 
the 


5 G ” 


common rules. 


© 33 5 F | Fe 
R 5: Preſcription does not run contra non va- 


1 lentem agere, againſt one who is barred by ſome 
tem agere. legal incapacity from purſuing, 25. Jan. 1678, 
D. Lauderdale; for in ſuch cafe, neither neg- 
ligence nor dereliction can be imputed to him. 
I!zhis rule is by a favourable interpretation, ex- 
ttended to wives who, ex reverentia maritali, for- 
bear to purſue actions competent to them. a- 
gainſt their huſbands, 5. July 1665, Macky ; 


but 


22 "OY " 


# 


l : n 0 e 
b 1 v * 1 N $ 4 1 * 1 = 
, l ? 4 * 8 10 e 
1 þ a y : l e x 
2 v ot +. NS — £ 
- F : ; b e 
1 2 ? * 5 3 
p * 2 * Y? TER $ \ 
i a 5 8 2 
EE = 1 4 
7 N e ph 
4 N £ 
, | , 8 F 4 
-= 4 — 
# 


> 
? 7 
5 : I. 
* PL, o * 
5 4 : 
0 = 88 e 2 EM 4 
: 4 7 
4 r 29 — e * a | o * 
* = * 1 KN <F s 
\ OY 
8 7 Bo 
uy 


A — 83 NE Pte) 4 . : 
4 * 2 i : 4 * 3 
= e 
* AW ! 1 Ph, 
% Of Prefer 


but every preſcription. runs againſt wives i __ 
favour of third parties. On the ſame ground, It does not 


preſcription runs only from the time the de 8 au Wo 
could ave been purſyed : thus, preſcription the debt 
of a right of warrandice runs only from the can be 
eviction, 1617, c. 12; becauſe no man is lis parived = 
able in warrandice, till the ſubject diſponed * © 
be evicted: and inhibition preſcribes ou] 8 
from the date of the deed that is done to te 
inhibiter's prejudice, F. 32. And even in the _ 
preſcription. of removings on warnings, where 
ſtatute expreſly. warrants the commencement 

of it,. from the date of the warning, 1379, c. 

82, the years are computed from the term at 
which the defender is warned to remove, 6. 
Feb. 1629, Bortbhwick. Neither can preferi- . 
ption run againſt perſons who are already in 1 
poſſeſſion, and ſo can gain nothing by a pur. 
judications affecting the ſame eſtate, is in po: 


GT 4+ Ys 


— 
1 


leſñon upon one of them, preſcription cannot „ 
run againſt the other, during ſuch poſſeſſion, 
ſee 26, Nov. 1728, Fraſer, ot 955 


156. Certain rights are incapable of preſcri- Re: c 
ption, 1, Things that law has exempted from _—— Tos 
commerce. (2. 1. 2.) Of this ſort were tithes, 3 

5 which being wholly appropriated before the re · quired by 
2 formation to ſacred uſes, could not be made preſeti- 
f- the property of private perſons; but now P89» oY 
, they are juris privati, unleſs in ſo far as they '* 
7 are actually deſtined for the maintenance of the = 
. clergy; and conſequently, may be acquired * 
6 by che poſitive preſcription, but they cannot  ' 
. be loſt by the negative. (below'$. 17.) Things But things 
ſtolen or poſſeſſed by violence, were ſo far extra ftolen 


uh . 
: commercium by the Roman law, that they could may. 
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Faculties 


„ | | | - S RE 
not be acquired by uſucapion, even in the per- 
ſion of a bona fides poſſeſſor; but this, and all 
bd other grounds of challenge, ſeem to have been 
ut off by the praeſcriptis longilſimi temporis, l. 
. » 29: 4.'C. de proeſer.' 30 vel 40 ann.: neither 
does our ſtatute of preſeription make any ſuch 
exception. 2. Res mera? facultatis, e. g. a fa- 
"8 by > culty to burden, to - revoke, &c.: 7505 be 
preſcri - loſt by preſcription, 14. March 1707, L. Bin- 
ption. mende; for faculties may, by their nature, 
be exerciſed at any time: hence, a proprie- 
tor's right of building, or uſing any other act 
of property on his o grounds, cannot be 


5 
45 
PET 


| loſt by the greateſt length of time, tho* a neighh- 


Nor ex- bouring heritor ſhould happen to be hurt by 
_ ceptions, the exerciſe of it. (2. 9. 10.) 3. Exceptions 
| competent to a perſon for eliding an action, 

cannot preſcribe, if they are founded on ſimple 
diſcharges ; becauſe diſcharges are intended to 


have no further operation, and cannot produce. 
an action, whereby the preſcription may be in- 


| — they terrupted: but, where the exception is found- 
not pro- 3 ; | Us | 
doctive of ed on a right productive of an action, e. g. 


an action. compenſation, ſuch right mult be inſiſted on, 


' Obligati. within the years of preſcription. (3. 4. 5.) 
ons of 4. Obligations of yearly penſions or preſtati- 
yearly ons, tho diligence be not uſed on them for 40 


preſtati- years, do not ſuffer a total preſcription 3 but 
ons cannot 


preſeribe. 
LS 40 ann,—Fuly 1730, Lockhart ; becauſe pre- 


ſcription cannot run againſt an obligation till it 


is payable, and each year's penſion or preſtati- 
on is conſidered as a ſeparate debt. But in 


bonds which carry a yearly intereſt, ſeeing the 
obligation is but one, and can be implemented 


at 
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(till ſubſiſt as to the bygones fallen due with- 
in that period, J. 7: §. en de praefer. 30 ve? 
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er- Nat once; the intereſt is no more than an.acceſf@® 

all ſory to the principal ſum; and therefore if 

en diligence be neglected for 40 years, the obli - 

11 gation itſelf is preſcribed, and conſequently, 
er all the annualrents as acceſſories. O77. © 
ch 17. No right can be loſt non utendo by one, Nor the 


unleſs'the effect of that preſcription be to eſta- + 190 


bliſh the right in another. From this princi- 
ple, the rule ariſes, juri ſanguinis nunquam prae- . 
ſcribitur. One may, at the greateſt diſtance of _ 

time after his predeceſſor's death, ferve heir to 
him, if no other be ſerved during that period; 

for in ſuch caſe, there can be no intereſt veſt- 
ed in any perſon-to found an oppoſition : 


not loſe his property by the negative preſcri- 


„ ption, if he who objects it, cannot himſelf . e 1 
e plead the poſitive, in terms of the act 1617, on in herl- 
0 Edgar, ' 20. July 1725, Paton. On the ſame tage muſt 
85 grounds, a ſuperiour's right of feu · duties can- 3 ; 
— not be loſt non utendo ; becauſe, being inhe- Sins. 
— rent in the ſuperiority, it is truly a right of gu du. 

. lands, that cannot ſuffer the negative preſcriptĩ- ties can. 

5 on, except in favour of one who can plead the not be loſt 
! poſitive z which the vaſſal cannot do, being by the ne- 
/ deſtitute of a title. This rule applies alſo to fabne“ 

| parſonage teinds, which are an inherent bur- 3 l 

; den upon all lands not ſpecially exempted ; ſonage 

i and from which therefore the perſon liable can teinds. 

; not preſcribe an immunity by bare non-pay- : 

| ment: but ſuch vicarage teinds, as are only 

| due where they are eſtabliſhed by uſage, may be 

8 loſt by preſcription, F. 24. July 1678, L. 


Grant. (2. 10. 5.) In all theſe caſes, tho' the 

radical right cannot ſuffer the negative pre- 

ſcription, the bygone duties not demanded 
„ „ 


F 


hence alſo, the proprietor of a land eſtate can- He who I 5 
objects te 


einn the 40 years, are loſt to the propre 
ſuperiour, or titular. 
| Interr- + 18. Preſcription may be interrupted, by a 
ption of ny deed whereby the proprietor or creditor uſe 
— his right or ground of debt. It is not only 
the proprietor or creditor himſelf who can in. 
N terrupt, but his heir in the bare right of apps 
rency: and even in interruption made by on: 
who had only a putative title, the true creditor 
afterwards purſuing, tho' he derived no right 
from the interrupter, was found intitled to the 
benefit thereof, F. v. 1. 136, E. Bradalbane. 
'Regiftra- In all interruptions, the poſſeſſor of the ſub- 
om ject or the debtor, muſt be certiorated that the 
oprietor or creditor intends to follow furt 
us right; and conſequently, regiſtration of the 
tc ground of debt, tho? it be in ſome reſpects con: 
LY ſidered as a decreet, yet as the defender is not 
Nor cita-cited to it, makes no interruption 4 nor Cita- 
1 tions which proceeded on blank ſummonſes, 
ſummonſ. becauſe theſe had no relation to any ſpecial 
6s. er of debt. All writings, whereby the 
diebtor himſelf acknowledges the debt, and al 
oceſſes for payment raiſed, or diligences u- 
2 againſt him upon his obligation, by horn- 
ing, inhibition, arreſtment, c. muſt be effe· 

| Qual to interrupt preſcription. es 
Au inter- 19. Interruptions by citation upon libelled 
ruptions e r, where they are not uſed by a mi- 
1 nor, preſcribe, if not renewed every 7 years, 
| by 1669, c. 10: but, where the compearance 
| feriv in ir of parties, or any judicial act has followed 
not re- - thereupon, it is no longer a bare citation, but 
newed. an action, which ſubſiſts for 40 years. By 

this ſtatute, citations for interrupting the 

Terprion of real rights, muſt be given by 
meſſengers 


{ 


——yco co.» CgtoFzytgomr9sz 


meſſengers 3 and, by 1696, c. 19, the fſum- af Menu, 
monſes, on which ſuch citations proceed, muſt pon in 


days after the execution, in a particular regi- ſeription- 


interruption is made via fats, as to real rights, 
an inſtrument muſt be taken upon it, and re- 
corded in the ſaid regiſter; other ways it can 
have no effect againſt ſingular ſucceſſors. 
20. Interruption has the effect to eut off Effect of 
the the courſe of preſcriprion, ſo that the perſon merfu- 
am preſcribing, can avail himſelf of no part of 
ſub the former time, but muſt begin a new courſe, | 
the commencing from the date of the interruption, 
urchin Minority therefore is no proper interruption, 
chef for it neither breaks the courſe of preſcription, 
on: nor is it a document taken by the minor on his 
not right: it is a perſonal privilege competent to Minority 
him, by which the operation of the preſcripti- * nord 
tes, on is indeed ſuſpended, during the years of on- 
cia minority, which are therefore diſcounted from 
the it; but it continues to run after majority, and 
all the years before and after the minority may 
u. be conjoined to make it up. The fame do- 
rn: crine applies to the privilege arifing from one's 4 
fe. WM incapacity to act, ſupr. F. 15. © | 
21. Diligence uſed upon a debt, againſt * is, what 
ed ny one of two or more. co-obligants, preſerves d muption 


4 


* 


rs, inſt all of them; unleſs in the ſpecial caſe one pern 


ce i of cautioners, who are not affected by diligence f: je, © 
ed uſed againſt the principal debtor, 1695, c. 5. 3 75 
ut In the ſame manner, A right of annualrent, right from 
By Y conftituted upon two ſeparate tenements, is Pele. 
c- preſerved as to both, from the negative pre- Pion. 
by ſcription, by diligence uſed againſt either of 

83 Vol. II. 8 1 M | them, 
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them, 22. June 1671, Lord Balmerino: but 
whether ſuch diligence has alſo the effect, to 
hinder the poſſeſſor of the other tenement by 

-  fingular titles, from acquiring by the poſitive 

1 preſcription, may be doubted, notwithſtand- 
ing the authority of that deciſion; for no in- 
tetruption can be ſaid to be thereby made a- 

* gainſt the poſſeſſor; and, if he continues his 
poſſeſſion for the term of preſcription, he ſeems 
to be preciſely in the caſe of the ſtatute 1617. 

. This is certain, that interruption made againſt 
the poſſeſſor of a barony, by arreſting or up- 


lifting the mails and duties of any part of it, 


interrupts his preſcription of the whole ; for a 
| barony is nomen univerſitatts or unum quid. (2. 
© 9 


Trr. 8. Of Succeſſim in heritable Rights. 


Sueceſſors (C Ingular ſucceſſors are theſe who ſucceed to 

ſingular a perſon yet alive, in a ſpecial ſubje& by 
and uni- | 7 . . 

ſingular titles; but ſucceſſion, in its proper 

ſenſe, is a method of tranſmitting rights ſrom 

the dead to the living. Heritable rights de- 

ſcend by ſucceſſion to the heir,, properly ſo 

called; moveable rights, to the executors, who 


80 800 are ſometimes ſaid to be heirs in moveables. 


by ſpecial Succeſſion is either by ſpecial deſtination, which 
. geftinati- deſcends to thoſe named by the proprietor him - 


on; and ſelf; or legal, which devolves upon the per- 


— ſons whom the law marks out for ſucceſſors, 
frtom a preſumption that the proprietor would 


0 | 8 have 


* I e 


45 


and in default of them, great grand- children, 0 


56 named mm bad he Wade a e | 
The firſt is in all caſes preferred to the other, 


4 


as preſumption muſt yield to truth. 

'r In the facceſfion of heritage, the heirs at law Garde 
are otherwiſe called heirs general, heirs whatſo - in heri- 
ever, or heirs of line; and they ſucceed by the tage. 
right of blood in the following order. Firſt de- Heirs at 
ſcendants, whoſe preference before aſcendants or la. 
collaterals is eſtabliſhed by the univerſal eon Deſcen- 
ſent of nations. The Romans divided the ſuc-dants. 
ceſſion equally among all the immediate deſcen- 
dants of the deceaſed ; - but we, from our cloſs at- 
tention to the feudal plan, prefer ſons to daugh- 
ters, and the eldeſt ſon to all the younger. Where 
there are daughters only, they ſucceed equally, 
and are called heirs portioners. Failing im- 
mediate deſcendants, grand-children ſucceed; 


and ſo on in inſinitum; preferring, as in the for- 
mer caſe, males to females, and the eldeſt male | 
to the younger. 

3. Next after deſcendants, collaterals ſuc- 
ceed; among whom the brothers german of Collate- + 
the deceaſed have the firſt place, #. e. brothersrals. 
both by father and mother ; for full blood ex- 
cludes half blood, But, as in no caſe, the legal 
ſucceſſion of heritage is, by the law of Stot- 
land, divided into parts, unleſs where it de- 
ſcends to females; the defuncts immediate 
younger brother excludes the reſt, according 
to the rule, heritage deſcends. Where the de- | 
funct is himſelf the Yi the ſucceflion , 
goes to the ene elder brother, as bein 1 
the leaſt deviation from this rule, F. 9. 1 
there are no brothers german, the ſiſters ger. 
man ſucceed equally, then brothers can —_— 
| ; | nan, 9 
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| der as brothers german; and failing them, fi- 
Lats: ſters con/anguinean equally. Next the father 


1 cluded, Cr. 321 ; after him, his brothers and 

= _. diſters according to the rules already explained; 
£ tthen the grand-father; failing him, his bro- 
2” IL thers and ſiſters, and ſo upwards as far back as 
© Noſucceſ- ENTS 1 | 3 

don by the PrOpPinquity can be proved. Tho children 
mother. ſucceed to their mother, a mother cannot, to 


much that one brother uterine, i. e. by the mo- 
ther only, cannot ſucceed to another, even in 
that eſtate which flowed originally from theit 
common mother, 5. Feb. 1663, Lemon. 


=. repreſen- tion, by which one ſucceeds, not in his own 
_ pans: in perſon, but in the vice of, and as repreſenting 
a etage. ſome of his deceaſed aſcendants. Thus, where 
_— one leaves a younger ſon, and a grandchild by 
_ his eldeſt, the grandchild, tho' further removed 

= in degree from the defunct than his uncle, ex- 
= + _ Cludes him, as coming in plate of his father the 
_ -- Suceeſfio in eldeſt ſon. Hence ariſes the diſtinction be- 


3 capita. 


zs made into as many equal parts as there are 
| capita or heirs, which is the caſe of heirs por- 
= - Suceſio in tioners; and ſucceſſion. in ſtirpes, where the 
. - ftirpes. remoter heirs draw no more among them, than 

the ſhare belonging to their aſcendant or flirps 


whom they repreſent: an example of which 
| may be e in the caſe 4 Sclund. lea - 
=__ - ving a daughter alive, and two grand-daugh- 
"hl ters by a daughter deceaſed. Tho? the right 
Toes, in no caſe, devolve to the 
„„ - - m—_ 
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nean, i. e. by the father only, in the ſame or- 


—_ ſucceeds, tho' by our antient uſage he was ex- 


„ her child, nor is therę any ſucceſſion by our 
law through the mother of the deceaſed; in ſo 


Right of 4. In heritage there is a right of repreſenta | 


tween ſucceſſion in capita, where the diviſion | 


4m A ©, m3 — OO © Lang Þ 8 


I - 
464 


$4 
* * N a 5 . 
1 3 1 a 8 e * 8 by" 
1 r * oy * * 3.08 1 8 * 7 0 3 > 7 \ 1 
* , eee * : "> ; 91 "Io o 
* £ © 7.4 x G v4 a4 5 N oo 9 y 1 7 p v * \ 
*r ee $5 AS * 8 © : p Was RES : 4 
* \ * g F 5 — n WF 1 q n 
3 . ; I 4 1 1 5 * 
C * by bs 5 * 
* * 

A * 4 2 * 189 

* 
a 222 mk ® | Fs 

* ; ' 

* 1 5 ; : 2 * x 
: S * 


* 


therefore in every caſe where the mother her- 


her. „ 


goes alſo to the eldeſt; for it hardly admits 

of a diviſion, and the condition of the vaſſal 

ought not to be made worſe by multiplying ſu - 
iours upon him. Where there are more 


are intitled to a recompence, in ſo far as the 
diviſians are unequal; at leaſt, where the ſu - 
periorities yield a conſtant yearly rent, e. g. 
a yearly feu- duty. The principal ſeat: of the 
ere family falls to the eldeſt with the garden and 
by orchard belonging to it, without recompence 
ed to the younger liſters, 1743, Pedies: hut all 
x· other houſes are divided, together with the 
he lands on which they are built, as parts and per- 
e. tinents of theſe lands. - n 


e rights 1o-which the Je „% IM 
re funct did himſelf ſucceed as heir to his father conqueſt. 


3 


ie of heritage in a ſtrict ſenſe, in oppoſition to the 
in feuda nova or feus of conqueſt, which he had 
PS acquired by ſingular titles, and which deſcend, 


r- WU or other predeceſſor, get ſometimes the name. - | 


h not to his heir of line, but of conqueſt. This 


:- WW dJifſtinCtian obtains only where two or more bro- 
1- thers or uncles, or their iſſue, are next in ſuc- 
It ceſſion; in which caſe, the immediate young- 
ae ae 
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ſelf would have ſucceeded, had ſhe been „„ 
live, her children alſo ſucceed, as repreſentingg 
5. In the ſucceſſion of heirs portioners, in- Sacceion 
diviſible rights, e. g. titles of dignity, fall tg of beirs 

the eldeſt ſiſter. A ſingle right of ſuperiority r - 


ſuch rights, the eldeſt may perhaps have her & Hawkes 
lection of the beſt; but the younger ſiſters __ 
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per heritage, becauſe that deſcends ; whereay 
the conqueſt aſcends to the immediate elder 
=_ brother, 2, At. c. 88. It has no place in fe. 
=_ ir ro male ſuccefſion, which the law divides equally 


female among the heirs portioners, H. 3. Where the 
ſvcceſſion, defunct was the youngeſt brother, the imme- 
= 5 diate elder brother, whether of the ſame or of 
2 former marriage, is heir both of line and of 
= conqueſt, 20. Fuly 1664, Lady Clerkington, 
contrary to the opinion of Craig, p. 336. An 
eſtate diſponed by a father to his eldeſt fon is 

not conqueſt in the ſon's perſon, but heritage; 

| What iz becauſe he would have ſucceeded to it, tho 
includes there had been no diſpoſition. The heir of 
in con» conqueſt ſucceeds to theſe ſubjects and to 
queſt, theſe only, on which infeftment has or 
= might have followed, Hope Min. Pr. p. 40. 
= | All rights therefore of lands or other feudal 
= ſubjects, tho! they ſhould remain perſonal with- 
= our ſeiſin, are comprehended under conqueſt, 
E 8. Jan. 1740, D. Hamilton; but tacks and o- 


85 8. — 


Ss out a clauſe of infefrment, taten to heirs ſe- 
= . - _- cluding executors, go alſo to the heir of line, 
= not only becauſe they are rights incapable of 
infeftment, but becauſe they are heritable, not 
=_ - ex ſua natura, but by the force of deſtination ; 
= and therefore that heir is underſtood in the de- 
= ſtation, who is heir in the moſt proper ſenſe, 
—ñ—!—u—— : 
mei- 5. The heir of line is intitled to the ſucceſſ 


= but to that ſort of moveables called Beirſbip, 
_—_ which is the beſt of certain kinds, 1474, c. 
= 54. This doctrine has been probably introdu- 


ther rights bearing -a tract of future time, fall 
by this rule to the heit of line. Bonds with- 


3 4 ables, on, not only of ſubjects properly heritable, 
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ed, that the heir might not have an houſe and  - © _ 
ſtate to ſucceed to, quite diſmantled by te 
-xecutor. The liſt of heirſhip-moveables con- whats = 
ained in L. B. c. 125, is imperfect ; for all included 
uch liſts muſt be greater or leſs, according to in them. 
the variety of moveables belonging to the de- 2 


wat 9 fa 
1 FOOT, 
Cit. 8. 


yo eaſed. In that ſort which goes by pairs or 

of orens, the beſt pair or dozen is the heirſhip. =» 
75 here is no heirſhip in fungibles or things eſti- 

an mated by quantity, as grain, hay, current mo: 
rey, Cc. To intitle an heir to this privilege, Every de- 
„che defunct muſt have been either, 1. A Pre- * r 


late. 2. A Baron, i. e. one who ſtood infeft at oper 
his death in lands, tho? not erected into a ba 
rony, or even in a right of annualrent; or 3. 
A burgeſs; not an honorary one, but a tra- "PE 
ding burgeſs of a royal burgh, or at . leaſt one 2 
intitled to enter burgeſs in the right of his pre- an 
deceſſor, F. 22. Nov. 1698, Cumin. Neither only tothe 
the heir of conqueſt nor of tailzy has right to heir of 
heirſhip- moveables. „ 
8. As to ſucceſſion by deſtination, no pro- Heritage 
h. prietor can ſettle any heritable eſtate in the pro- canner be 
per form of a teſtament; not even bonds ſe- ned by. 
cluding executors, tho” theſe are not heritable *. 
* ex ſua natura: but, where a teſtament is in 
part drawn up in the ſtyle of a deed inter vivos, 
ſuch part of it may contain a ſettlement of he- 
ritage, tho' executors ſhould be named in the 
teſtamentary part. The common method of _. 
ſettling the ſucceſſion of heritage, is by diſpo- | 
ſition, contract of marriage, or ſimple procu- 
ratory of reſignation: and, tho? a diſpoſition - 
1 ſettling heritage ſhould have neither precept 
vor procuratory, it will have the effect to com- 
pel the heir of line to make up titles to the e- 
e | DT ſtate, ' 


reſtraint their property. The heirs therefore ſucceed- 
on the ing to the eſtate are abſolute fiars, and conſe- 
heir. quently, may alter the deſtination at pleaſure : 
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1 ſtate, and thereafter diveſt himſelf in favour 
a» of the diſponee- All heirs by deſtination ma 

tailzy and | J f 

of provi- properly enough be called, by a general name, 0 
fion. heirs of tailzy, from tailler to cut, becauſe the 

lineal ſucceſſion is cut off in their favour; but a 

they are uſually diſtinguiſhed into heirs of tail. 

— they zy and of proviſion. The appellation of tailzy 0 

or entail is chiefly uſed in the caſe of a land e- 

ſtate, which is ſettled on a long ſeries. of hein 0 

ſubſtitured to one another; whereas hein l 

pointed out in contracts of marriage, or in Wl r 

bonds containing clauſes of ſubſtitution, ' are a 

more commonly called heirs of . proviſion, 1 

l perſon firſt called in the tailzy is the inſti- c 

eir male. tute, the reſt the ſubſtitutes. Tailzies are fre- f 


quently made in favour of the heir-male, i. % e 

of the neareſt legal heir to the granter, who is i. 

himſelf a male, and whoſe propinquity' is 

wholly connected by males, without the in- 
tervention of any female. Ip 

9. Tailzies, when conſidered in relation to 

their ſeveral degrees of force, are either, 1. 1 

Simple deftinations. 2. Tailzies with prohi- 1 

bitory clauſes ; or 3. Tailzies with prohibito- 2 

Simple de- ry, reſolutive and irritant clauſes. That is a T 

ſtination fimple deftination, where the perſons called to 

the ſucceſſion are ſubſtituted one after another, 


L without any reſtraint laid on the exerciſe. of 
ays no 


nor can inhibition uſed againſt them by the 
next ſubſtitute, cut off this right of fee; for 
inhibition ſuppoſes an antecedent obligation on 
the debtor, which that'diligence 1s intended to 
ſecure to the creditor; whereas in a ſimple 

| deſtination, 


ms a. wood ew wa ke toc. Oo we 7 


by inhibition. 


22 16 ſeveral heirs y ks no a 
gation, and the ſubſtitutes have only the hope 
of ſucceſſion. 

10. In tailzies with clanſin probibicary;s 
e. that it ſhall not be lawful to the heirs to 


contract debts or alienate the lands, in preju- clauſes 
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 Tailzies 
| with pro- 


dice of the ſucceſſion, none of the heirs can pions be 


alienate gratuitouſly ; for a proper right of alt 
credit is thereby created to the ſeveral ſubſti- 
tutes, who may in the character of creditors 
reduce ſuch alienations upon rhe ſtatute 162 1, 
afterwards to be explained, F. 28. Jan. 
1687, E. Callander. And tho' the members 
of entail may contract debts which will be ef- 


fectual to the creditors, or may diſpoſe of the 


eltate for onerous cauſes, ſince the fee ſubſiſts 
in their perſon; yet the ſubſtitutes may, as 


creditors by the prohibitory clauſe, ſecure them- daten 
may 


ſerved 
In both theſe ſorts, the maker N 


himſelf may alter the tailzy; unleſs, 1. Where by the 
it has been granted for an onerous cauſe, as ſubſtitute. 


ſelves againſt the effect of future contractions, 


in mutual tailzies, 14. Jan. 1631, Sharp, or, 
. Where the prohibitory clauſe diſables the 
hy himſelf, as well as the heirs, Br. 119. 
11. Where a tailzy is guarded with irritant 


and reſolutive clauſes, the eſtate entailed can? r | 
Wich irri- 


15 
of the heirs ſucceeding thereto, in prejudice of a ern 


It was long doubted, whether clauſes. 
ſuch railzies ought to be effectual, even where 


not be carried off by the debt or deed of any 


the ſubſtitutes. 


the ſuperiour's conſent was adhibired ; becauſe 
they ſunk the property of eſtates and created a 
perperuity of liferents. The firſt judgment 


- confirming them, was 26. Feb. 1662, V. Stor- 


mount; and thereafter they were explicitely 
Vol. II. 


authoriſed, 
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Their re- . by 1683, c. 22. By his nike 
quilites. the entail mult be regiſtred in a ſpecial regiſter 
eſtabliſhed for that purpoſe; and the irritant 
clauſes inſerted, not only in the procuratories, 
precepts, and ſeiſins, by which the tailzies are 
firſt conſtituted, but in all the after- convey- 
ances: thereof; otherways they can have no 
force againſt lingular ſucceſſors, ſee H. 52: 
but a tailzy, even without theſe requiſites, is 
_ effectual againſt the heir of the granter, or a- 
gainſt the inſtitute who accepts of it, H. 47. 
That part of the act which requires the re- 
giſtration of tailzies in order to their affecting 
ſingular ſucceſſors, was found to have no retro- 
ſpect to tailzies made prior thereto, H. 89; 
but this was reverſed by a judgment of the 
houſe of Peers: and indeed, the ſecurity of 
creditors calls for regiſtration equally in all 
tailzies, and the act 1690, c. 33, makes no 
exckption. It is an agreed point, that the act 
1685 regulates the poſterior tranſmiſſions, even 
of tailzies dated before it; ſo that in all theſe, 
the irritant clauſes muſt be repeated, H. 60. 
Retours upon general ſervices ate not properly 
tranſmiſſions of an eſtate ; they only give right 
to unexecuted procuratories of reſignation and 
Precepts of ſeifin: yet it was found, H. 79, 
| that retours on general ſervices fell under the 
x | ſtatute; but this deciſion was reverſed on 
mu appeal. 
They are 12. Tailzies, being an unfavourable re- 
Aridi ju. ſtraint upon property, and a frequent ſnare to 
* trading people, are ſtriftifimi juris; fo that no 
Mo irritancies can be inferred by implication : 
Þ hence, the? all debts to be contracted by the 
1 heir ſhould, by the deed of entail, be _— 
. | nu 
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5 FEY 0e priming! the right oh uh 


heir contracting, 22. July 1712, creditors * 


Ricurton; or vice verſa, tho? there ſhould be 


a clauſe: irritating the right of the heir who 
contracts, but without declaring the debts con- 


tracted null, 1 1. Fly 1734, Bailly ; the court 


will not interpoſe to ſupply the defect from pre- 


ſumed intention. For the ſame reaſon, a pro- 
hibition to alter the ſucceſſion, tho? fortified by 
an irritant clauſe, does not diſable the heir 
from contracting debt, F. v. 1. 1163 nor does 


a prohibition to contract debt hinder kim from 
ng Fin 2092 
An heir who counteradhs the dit e 


of the tailzy, by alienating any part of the e- deeds in- 
ſtate, charging it with debt, c. is ſaid to fer contra 


contraveen. It is not the ſimple contracting 
of debt that infers contravention; the lands 
entailed muſt be actually adjudged. upon. the 
debt contracted, H. 34. An heir may, With- 


out contravention, ſettle a-jointure on his wife, 


not exceeding the terce; becauſe the proviſi- 
ons of law are not excluded in tailzies, H. go: 
but the ſettling of proviſions on younger chil- 


_ dren, being a deed not of the law, but of the 


Wha 


vention. 


granter, imports contravention, Feb. 17 30, 


Borthwick. It is not quite clear from the words Does the 


of the act 168 5, whether the contraveener for- contra - 


feits, not only for himſelf, but for the heirs of 


opinion, which confines the penalty to the per- d) 
ſon offending, has been received by a deciſion, 
F. 6. Fan. 1697, Simpſon. Yet, for the great- 
er ſecurity, a clauſe has been inſerted in ſome 


late tailzies, that the forfeiture ſnall not affect 


the 


veener for- 
feit for 
his body, where there is no expreſs clauſe in the heirs 


the entail ſettling it; but the more favourable ru his Re, 


ll. 


. the on of ay 3 e Pa 


clarator of? 


irritancy, he is directed by the ſtatute to ſerve himſelf Te: 


to him who died laſt infeft in the fee, and did 


not contraveen. -. 1 
14. When the * of 0 laſt 1 ſpeci · 1:0 
ally called in a tailzy come to ſucceed, the ir- 
ritancies have no longer any perſon in favour 
of whom they can operate; and conſequentiy, 

the fee, which was before tailzied, becomes 

̃ ſimple and unlimited in the perſon of ſuch heirs, 
In what 29. Dec. 1710, Leſly. By the late act for ab- 


caſes an Oliſhing ward-holdings, 20m Geo. II. c. 50, 


heir of ent the King may purchaſe lands within Scotland, 
tail may notwithſtanding the ſtricteſt entail; and, by 
act 31 of the ſame year, where the lands are 


in the hands of minors or fatuous perſons, he 


may purchaſe them from the curators or guar- 


dians. Theſe acts appear, by their preamble, 
to be limited to lands lying in the Highlands 


of Scotland, but the enacting words of both are 
general. By the firſt of theſe ſtatutes, | heirs of 
entail may ſellito their vaſſals, the ſuperiorities 1 
belonging to the entailed eſtate: but in all 
theſe caſes, the price is to be ſettled in the ſame 
manner, that the lands or ſuperiotitics. fold W 


were ſettled before the ſale. 


ights ta- 15. Rights, not only of land eſtates, but of ; 
ke enincon- bonds, (which laſt are called qugſi feuda or fey- -. 
jun&t fee da nominum) are ſometimes granted to two or 
more perſons in conjunct fee. Where a right 


fo. ſtran- 


js ſo granted to two ſtrangers, without any 


- ſpecial . adjected to i, each of them has 
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is the. intention of the entailer. 1 

How the next heir can take the eſtate on the contraven⸗- 
beir eres tion of the former, he muſt declare the irri- 
be Se, francy againſt the contraveener ; after which, 
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rs. be e zs, ͤ 
deceaſed does not acerue to the ſurvivor, burt 
granted to the two in fee, and to the heirs'of 
one of them, he to whoſe heirs the right is 
taken is the only fiar; the right of the other 
eſolves into a fimple liferent. If the right is x 
taken to the two Sy. anc the longeſt liver 1 
and their heirs, the ſeveral ſhares of the con- 
1 Wl juoct fiars are affectable by their creditors du- 
ring their lives; but, on the death of any one 
„of chem, the ſurvivor has the fee of the whole, 
excluſive of the heir of the predeceaſed, in ſo 
„far as the ſhare of the predeceaſed remains free: 
after payment of his debts, F. v. 1. 206. 
16. Where a right is taken to a huſband To huſ- 
and wife in conjunct fee and liferent, the huſ- _ d 


band, as the perſona dignior, is the only fiar: 1 
. 5 | = 


oy 2 

3 
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the wite's right reſolves into a liferent, unleſs | 
it be preſumable from ſpecial (circumſtances 
chat the fee was intended to be in the wife, .. 
| g. if the right flowed from her, or if the laſt e 
; If cermination of the ſettlement falls on the wife's 
; If heirs, or if the right be taken to her afſigneys, , =. 
ö 4. Feb. 1 709, Fead: but even theſe prefum-  ' 
ptions for the wife may be over- balanced bỹßß 
N ſtronger in favour of the huſband, Dirl e. 

Doubts. V. Fee. —2 1. Nov. 1705, creditors op ũ 
Paterſon. Where a right of moveables is takeeeen 
to huſband and wife, the heirs of both ſucceed .  _ 
equally, according to the natural meaning of , 
the words, 2. Feb. 1632, Bartholemew. In T0 fatbeg 


rights taken by a father to himſelf and his ſon and ſon 
jointly, and the heirs of the ſon, the father is 1 
the only fiar, even tho? the ſon ſhould be in- * - —_ 
feft on the right; becauſe all rights by fathers ll 
5 Wes | N "> 
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Cannot be 


| = tous and they may ' purſue him to purge incum 


But the fa - ingbam. Nevertheleſs, as their right is only 


debt. reſtrain the father from granting onerous or ra. 


Res EK 


on, unleſs a plain intention ſhall appear in ii 
father from the tenor of the grant, to div 

_ * himſelf, and ſtate the ſon in the fee. 
Heirs of 17. Heirs of proviſion are theſe who ſuccee 
provilon, to any ſubject in virtue of a proviſion in the in 
6 veſtiture or other deed of ſettlement. This ap 
pellation is given moſt commoniy to heirs oh 
Heirs of a marriage. Theſe are more favourably regard 
marrtages ed than heirs by a ſimple deſtination, who hat 
only the hope of ſucceſſion; for heirs of a mat 
riage, becauſe their proviſions are ſtipulated 


1 
* 4 


:fapnoine OY an contract, cannot be diſappointed 
dis an onerous contract, ca ppoi 
ed 3 of them by any gratuitous deed of the father 


brances, or to make their proviſions good in 
the event of his death, 5. Dec. 1734, Faber 


e a right of ſucceſſion, which is not deſigned to 


tional deeds, he continues to have the full 
power of ſelling the ſubject or charging it with 


Uleß he debts, unleſs a proper night of credit be given ſett 


— to the heir by the marriage contract, 6. g. if the ¶ the 
imfolf father ſhould oblige himſelf to infeft the heir N whi 
kunſelf. in the lands, or make payment of the ſum pro- © wh. 
vided, againſt a day certain, or when the child tra- 
attains a certain age, H. 45. 513 or if the ria 
father ſhould be reſtrained from the contract. he 
ing of debt; for ſuch rights, when perfected I wh 

by infeftment, or ſecured by diligence, are ef- ons 
fectual againſt all the poſterior deeds of the fa- 
ther, even onerous, ſee F. 30. Nothing but 2 « 
the hope of a right is created to ſuch of the 
* ſubſtitutes in a marriage contract as are called 
| after the iſſue of the marriage 5 for the parties 


6 (the usch üb mike) are inter- 
ſted no further than to provide their iſſue 3 
hat marriage: as to the other ſubſtitutes, 
t is a e eee alterable at ples | 


ure ori Nc 978 00133505110 ak 


ons, any po contract or rage Tight tracts. 
hat may be after ward granted in favour of the 
hildren is deemed gratuitous; and therefore 
its validity, in a queſtion with the ereditors of 

the granter, will depend intirely upon his ſol- 

vency at the date of ſuch. right; nor can it 

be ſupported by a recital in the right itſelf, 


before marriage, which can be no evi- 
3 againſt third parties: but poſtnuptial 
ſettlements in favour of wives are, in the judg- , By 


ſettle a jointure on a ſecond wife, or provide a ſecond 
the children of a ſecond marriage, for ſuch comrade 
ſettlements are deemed onerous; but, where 
they are exorbitant, they will be reſtricted to 
what is rational: and in all ſuch ſettlements, 
where the proviſions of the firſt marriage con - 
tratt are incroached upon, the heirs of that mar- 
rage have recourſe. againſt the father, in caſe 
he ſhould afterwards acquire a ſeparate eſtate 
which may enable him to fulfil both en 
_ 42. Jan. 1730, Henderſon. 

In marriage contracts, the conqueſt or Proviſion 
a e part thereof, is frequently provided of con- 


to the iſſue; by which is underſtood whatever queſt in a 


real addition ſhall be made to the fathers's e- 6 Meat, | 
OE Oe the marriage, by purchaſe - or do- 


5 nation: 


18. Where parties intermarry without aThe eſe 
ritten contract truſting to the legal proviſi- pt il co 


ment of law, onerous. (4. 1. 13.) A father er, 8 | 
may, notwithſtanding a firſt marriage contract, yiding for 


m the articles:therein contained were agreed Fr ; 


” - __- - nation :© conqueſt therefore muſt be free, i. 
=” the debts muſt be deducted in the compurati- 
_ = on. What the huſband ſucceeds to during the 
= marriage, as heir to a predeceſſor, is not con. 
—_ queſt. As in other proviſions, ſo in conqueſt, 
$  - the father is ſtill fiar, and may therefore dif. 
ens poſe of it for onerous or rational cauſes. Where 

baun, heritable rights are provided to the heirs of a 
maarriage, they fall to the eldeſt fon, for he is 

3 the heir at law in heritage. Where a ſum of 
1 money is ſo: provided, the word heir is applied 
5 | ; to the ſubject of the proviſion, and : ſo marks 
out the executof who is the heir in moveables, 
H. 95. Where an heritable right is provided 
to the bairns (or iſſue) of a marriage, it is di- 
vided equally among the children, if no divi- 
fion be made by the father; for ſuch deſtina- 


2 heir, 29. Jan. 1678, Steuart. No proviſion 
granted to bairns gives a ſpecial right of credit 
to any one child, as long as the father lives: 

1 | the right is granted familiar,” ſo that the whole 
—_ .- muſt indeed go to one or other of them, but 
= the father has a power inherent in him to divide 
it among them in ſuch proportions as he thinks 
beſt ; yet ſo as none of them may be intirely 
excluded, 16. Dec. 1738, Campbell; except 


_ - in extraordinary caſes, an inſtance of which, 
E 7 in a proviſion even to the heir of a marriage, 


maay be ſeen in H. 50. Wo) 
Different 20. Tho' by the general term of heir is un- 
acceptati · derſtood, in the common caſe, the heir whom 
ons of the jaw points out, yet where there has been an 
word heir, 3 F 

l antecedent deſtination of a ſubject, limiting 
the ſucceſſion to a certain order of heirs, the 


- word heir, in all the poſterior ſettlements, ei- 
i | ther 
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tion cuts off the excluſive right of the legal 


- when inſerted inutailzies, have been always un · ours. 


| ther of that ſubje, or of adder intimarely 
connected with it, ſignifies,” not the legal bein, 
but the heir of the inveſtiture; Thus, if one 


who has taken a right of lands to his heir male, 
ſhould thereafter acquire a right 


it a ſuperiour of lands ſhould afterwards; ac- 


quire the property, or a proprietor the — je. 
ſuch pipes acquiſitions would not deſcend. 


to the heir of conqueſt, tho? they were pur- 
chaſed by the predeceſſor; bilt to that heir to 
whom the firſt rights were OY 8. Fan.” 
1740, D. Hamilun. 


21. As by the Remax, lam; no man a. 
name an heir to his own heir who was paſt pupil- on. 


larity, their ſubſtitutions were really, no more 


than conditional inſtitutions, which meant on- What, by 


ly that, if the inſtitute either could nor, or + 


not willing to take the ſucceſſion, the ſubſti- 

tute might; but, where the ſucceſſion was a- 
ctually taken up by the inſtitute, ir devolved, 
after his death, to his own heir, and not to the 
ſabſticure. With us, (clauſes 'of ſubſtitution, 


defſtood to give the ſubſtitute a right, at hat 


time ſoever the inſtitute died, — 4 


fecerit; altho he had taken the 

his death: and ſubſtitutions in Kr ag 

13. July 168 i, Cbryſtie, marriage contracta 
bonds, © Harc. e of marriage] 4. 

March 168 5; Gondon,—1 7 Nov. 1747, Ander« 


ſon,» are alſo governed by the ſame rule; unleſs 


it be preſumable, from ſpecial circ 


that a conditional inſtirutian was only om "of 


Vor. II. O0 E Feb. 


of reverſioen 
of theſe lands to his heirs indefinitely. ; ſuch res- 
verſion would go, not to the heir at lam, bujut 
to the heir male. Upon the ſame principle, 


hs by: 


* ” 
- 


i 4roTarie F. 23. * 1697; Dickſon, 

| ſee Dirlet. Doubts: V. Subſtitution in 
It is either Ges) A fimple ſubſtitution gives the — 
Simple, no more chan the hope of ſucceſſion, ſapr. $+ 
Orgiard- g but, where there is a prohibition adjected 
ed with a that no deed ſhall be done to its prejudice, the 
3 inſtitute cannot diſpoſe of the ſubject, unleſs 
for onerous or at leaſt rational cauſes, 8. u 
1673, Grabam. A prohibitions implied in 
the ſubſtitution of We Oy to one 
" _ abothie Agent bu ith e ne nents 
Proviſion 23. A clauſe of return is that, by which a 
1 mg ſunnia: a bond or other right is in a certain e- 
vent limited to return to the granter himſelf or 
Its effects hig heirs. When a right is granted for one- 
rous cauſes, e. g. a bond for borrowed money, 
the creditor may defeat the clauſe of return e- 
ven gratuitouſly; becauſe ſuch clauſe is preſu- 
med to proceed merely from his on good will, 
and ſo is of the nature of a ſimple deſtination, 
18. Nov. 1680, Murray. But, where the ſum 
in the right flows from the granter, as in bonds 
of proviſion, donations, Ic. or where there is 
2 other reaſonable cauſe for the proviſion of 
return in his favour ; the receiver cannot diſ- 
appoint it tuitouſy, 31. Jam 1679, Drum- 
22 . — he is a fiar, the ſum may be 
either aſſigned by him for an onerous cauſe, or 
affected by his creditors; nay, he may upliſt 
4 it, without finding ſecurity that the return ſhall 
be made effectual, ſeeing his faith was truſted 
at granting the right 3 unleſs he be ver gen 1 
inopiam, 10. Juꝶy 1747, Beatſon. 0 
— heirs 2. An heir is, in the judgment of law, ea- 
preſent im perſona cum defundto, and ſo repreſents the 


te maj. defunct univerſally, not only in his rights, but 
in 


Y. wo b 3% 


in his debts: in the firſt vie he is ſaid to be 


heir adtiuè; in the ſecond, paſtvd. From this heirs ſub- 
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general rule are excepred;.: heirs ſubſtituted in ſtituted in 
a ſpecial bond,” 3. Fuly 1666, Fleming; and a bond, 


heirs of proviſion, even tho their right be not 
limited ito; a ſpeeial ſubject, 5. June 17455 


Mercer: fot ſuch heirs are conſidered as fin 
gular ſucceſſors, and their right as a legacy, 
which does not ſubject them, paſſive; beyond the 
value. But heirs male, or of taikzy, tho; 


their right be limited to ſpecial ſubjects, are 
nevertheleſs liable, not merely to the extent of 


the right entailed or provided, but in ſalidum; 


becauſe ſuch rights are deſigned to carry an u- 
niverſal character, and ſo infer an univerſal re- 
preſentation of the grante-.. | 


+ FTY4 5 


+244/The-heivof line is-primarily liable for -The cr- 
the debts of his predeceſſor; for he is the maſt der in 
proper heir, and ſo muſt be diſcuſſed by credi- which 


. heirs are 


tors, before any other can be purſued. N liable. 


to him, the heir of conqueſtʒ; becauſe he alſo 
{ſucceeds to the uni verſitas of the whole heritable 
rights which his predeceſſor had acquired by 
ſingular titles. Then the heir male, or of, a 


marriage; for their propinquity of blood ſub- 
jets them morgirectly than any other heir of 


tailzy who is à ſtranger, and who, for that 


reaſon, is not liable till all the reſt be diſcuſſed. 
unleſs for ſuch of the predeceſſor's dehts or 


deeds, as relate ſpecially to the lands tailaied; 
as to which he is liable even before the heir of 
line. Heirs portioners are liable pro rata for 


their predeceſſor's debts; but, if any of them 


prove inſolv ent, the creditor may, after ;diſ- 
cuſſing her, inſiſt for her ſhare againſt the reſt, 
D. 103 Who will be liable, not indeed in ſa- 


8 lidum, 


or heirs of 
proviſion, 


: 


FOR . \ 
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8 to them by the ſucceſſion, E. an, > Fan's 98, 
Relief - him. Where an heir, liable /ubfdiarie, pays | 
mans the predeceſſor's debt, he has relief againſt the the 
bein. heir, who js more directly. liable ; in-reſpett-of 
whom, he'ls not co-heir, but creditor: ( 3.4. 


3 10, EY TCC 
1 Keren g Lakes an {hes can hauen An adtive title 
1 eirs their. to bs predeceſſor's rights, he muſt be enter 
. privileges. ed by ſervice and retour. He who is intitled 
= to:enter heir, is, -before his actual entry, call- 


1 ed apparent heir. The bare right of apparen- 
1 cy carries certain privileges with it. An 
= apparent heir may defend his ꝓredeceſſor's titles 
= a gainſt any third party who brings them un- 
der challenge, 19. Jan. 1627. L. Naſin. Te- 
: nants may ſafely pay him their rents; and, af- 
1 ter they have once acknowledged him by pay - 
= ment, he can compel them to continue it, 
=  Gilmor. 94. The older deciſions conſidered the 
rents, unuplifted by an apparent heir who way 
entered into poſſeſſion, -as his property; in ſo 

= much that they might not only: bealieted, du- 
=—_ .- ' Ting his life, by the diligence of creditors, but 
13 even confirmed after hisdeath'by-his-executors;, 
but in truth, tho apparency M a title of poſ- 

ſeſſion, the rents which the heir did not really 

uplift, and to which he had made up no right 
= by entry before his death, muſt, 2 the ne- 
BB - ceſſity of law, be in haereditute jacente of the per- 
1 1 laſt infeft. Harc. ( Airs) Feb. 1688, _ | 


W As an heir is by his entry ſubjected u· 
fi. niverſally to his predeceſſor's debts, apparent 
heirs have therefore a year (amus deliberandi) 
ee to them from the gefunct's death, to 

Ne 


Tis. 


C. pe dll. till hi — of which, 4 
they may — ceodfta ao CAP Pro 
8 purſued in any proceſs-fourtdedupon the heir 
ſuch change. Tho declaratory actions, alid from ſuits 
others which contaich no* perſonal concluſion, ſor a year. 
may be purſued againſt the apparent heir with; 
out a previous charge; action does not lie, e- 
ven upon theſe, within the year, becauſe the 
heir can 3 no defence without incu * 
paſſive title, 26. June 166 Deuare but u- 
dicial ſales, commenced againſt 3 
may proceed 3 An of the ern. — 
Out wait the year ot rati Y ip 
cial act 8 23. Nov. 8 5. . 
This annus deliberanui is computed, in the caſe of 
a poſthumous heir, from the birth of ſuch heir. 
An apparent heir, who, by immixing with the 
eſtate of his predeceſſor, is as much ſubjected: 
to his debis as if he had entered can have no 
longer a right to deliberate: ee nm 
ter op not. Do,, leeren 

' 27. The apparent heir ma even alter this And thy 
year is expired, purſue again bares i. e. cu- til 0 . 
ſtodiars or poſſelſors, exhibition af ali writings xibiten 
to the defunct, and alſo of all deeds even after 
granted by the defunct, whether to theſe of his che year. 

own family or to ſtrangers, Br. 112 ; that he 

may thereby be enabled to balance his prede- 
ceſſor's eſtate” with his debts, An apparent 
heir, who has renounced the ſucceſſion, can · 
not purſue exhibition againſt that creditor at 
whoſe ſuit he was charged to enter heir; be- 
cauſe his renunciation upon the charge im · 
ports an approbation of the charger's right, 


a el, l but ſuch renuneiati : 
gn 


J | | ; Proceed 
. on a brief. 


FE: ; 


4 retour- queſt was from the beginning retourable, i. e. 
a able. the ſervice" behoved to be returned to the chan- 
cery, St. R. 3. c. 1.: but it would appear 
that, for ſome centuries, the party obtainer of 
the brief got back the ſervioe from the chan. 
cery; for many of our oldeſt families have at 

this day in their keeping, the authentic ſervices 

of their predeceſſors with the ſeals of the in- 
queſt appended to them: and hence, a prin- 
cipal ſervice dated before 1550, was ſuſtained,” 
thoꝰ there had been no evidence of its having 
been retoured to the chancery, 17. Feb. 2624 
Lord Elpbingſton. But, from that time, no ſer- 

vice has been deemed compleat, till it bete · 
toured, F. 2. Feb. 1698, Macintaſb; after 


„ofen in; Book II 

on does not exclude exhibition againſt any o- 
ther creditor; its effect being reſtricted to the 
ſpecial debt which was the foundation of the 
charge, 8. Jan. 1675, Waird. For other pri- 
vileges of apparency, fee 2. 9. 32. 6% 


Service of 28. All ſervices proceed- on brieves from 
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the chancery, which are called brieves of in- 
ueſt, and have been long known in Scotland, 
t. R. 3. c. 1. The judge to whom the brief 
is directed is required to try the matter by an 
inqueſt of 15 ſworn men; which inqueſt can. 
not fit till 15 days after the brief has been pro: 
claimed at the market - croſs of the head burgh 
of the juriſdiction, 1509, c. 9: and this pro- 
clamation to all and ſundry, . ſuperſedes the 
neceſſity of citing any particular perſon as par. 
ty to the ſervice. The inqueſt, if they find 
the claim verified, muſt declare the claimant 
heir to the defunct, by a verdict or ſervice, 
which the judge muſt atteſt. The brief ot in- 
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hy 


get an extract thereof from the chancery; but. _ 
the ſervice is compleat, the ſuch extract ſhould « 
not be demanded. ' The brief of mortanceſtry Brief of = 
(de morteianteceſſoris) was thayground of a pro- Torrance. oY 
per action, and related to the particular caſe, ** EO 
where the heir was kept from the poſſeſſion of  _ 
the lands, by the ſuperiour or other perſon 2" 
retending right to them, ho therefore be= 1 
Loved to 3 as a party to the ſuit. 
R. M. I. 3. c. 28. et ſegg.— Q Att. c. 2. 
29. The ſervice of heirs is either general or Service. 
ſpecial. A general ſervice veſts the heir in the _ 
right of all heritable ſubjects, which either do 
not require ſeiſin, as reverſions, bonds ſeclu- —_ 
ding executors, heirſhip-moveables, &c. or 
which have not been perfected by ſeiſin in the | = 
predeceſſor's perſon, as diſpoſitions, heritable 1 
bonds, Sc.: but it can carry no right cloath- 2 
ed with infeftment, not even the perſonal obli- - 
gation contained in a right of annualrent on 
which ſeiſin had followed, Jan. 1729, Lord 
Halkerton. The brief on which a general ſer- 
vice proceeds, may be directed to any judge 
ordinary, 6. March 1630, L. Caſtyben, and Hh 
muſt be proclaimed in the juriſdiction where it 
is to be ſerved. A ſpecial ſervice, followed by Special 
ſeiſin, veſts the heir in the right of the ſpecial ſervice. 
ſubjects in which the predeceſſor died infeft: 9 
and the brief muſt be directed, either to the Some- 
Sheriff of the county, or Bailly of the burgh, eg o oo 
where the ſubjects lie ; or, by ſpecial warrant of delegates. = 
the court of Seffion, to delegates, generally © © - 
the macers of the Seſſion, to whom the Lords, 
in caſes of difficulty, join one or two of their 
own number as aſſeſſors. The proclamation of 
4 ; this 
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the brief general ſervice are, firſt, Whether the 


dss brief wu in Ales be at ebenen | 
of the juriſdiction where the lands ie. The 
* of all briefs, whether a general or a ſpeci. 
al ſervice be intended, is the fame, and con | 
trains 7 diſtin heads which the inqueſt is com- 
manded to anſwer. Where the heir claims to 
be ſerved in ſpecial, all of them muſt be an- 
ſwered; but in a general, Euer the n 
anſwers only the two firſt. * 
Heads of 30. The two queſtions to by: ee in a 


anſwered: ceſſor died at the peace of the King. This is 


in a gene- 


ral ſervice. inquired into on account of the fifk ; for, where 

one dies in rebellion, his hole eftite forfeits 

to the crown: but the affirmative is preſumed, 

unleſs actual rebellion be proved. Rebellion 

in conſequence of a denunciation upon letters of 

horning, is no bar to the ſervice, 21. Nov. 

1626, Seton. The ſecond queſtion is, Whe- 

ther the claimant be the next and lawful heir 

to the defunct. The legitimacy is preſumed ; 

but the propinquity muſt be proved, either by 

witneſſes, or, if it be remote, by proper evi- 

dence in writing. The particular 

which it is connected, ought to be ſpecially ſet 

forth in the claim and ſervice, 22. Fuly 1629, 

E. Caffils. That degree which is proved, is 
preſumed to be the neareſt, unleſs the 

of a nearer be inſtantly offered; and the re- 

moteſt degree excludes the crown's — as al- 

_ omits in a hood | g <a C 

31. Ina ial ſervice, the claimant mu 

Ty prove, upon the firſt head, the preciſe time of 

ſervice, We ae goes death, chat it may be known 

how long the lands have been in non -· entry; 

A Ts that the deceaſed ſtood infefr, at his aps 
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in che lands contained in the claim, which iz 
inftradted, by his ſeifin, The following five 
beads are allo inquired into, in a ſpecial ſer- 4 
vice. 1. Of what ſuperigaf the lands are held. _ 
their extent is, both old and new. This ſerves | 
to fix the rate of the ſuperiour's caſualities, 
Which is goyerned by the new extent; and, 
perhaps, was alſo intended to Acer bs 
heir's proportion of public ſubſidies, which, 1 
till. 929. 3 regulated by the old extent. „„ .! 
8. 16.) As the non-entry,. due out of te ,Þ 
lands formerly holden ward of the crown, is 
now proportioned by the valued rent, (2. 5. 
18.) che late act for aboliſhing ward. holding 
provides that the valuation ſhall alſo be in- 
ſerted in the retours of ſuch lands. 4. Whe- 
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ormerly neceſſary in ward-holdings, in 
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the heir, 10 e he was minor; but now, that 
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32. It an heir, | PR ul whether the eſtate Entry of 

1 is ede > Iulticlent rin Its an heir by 
. debts, ſhall, at any time within the annus Al. inventory. 
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ſubſcribed by the Sheriff or Sheriff depute, the 
clerk and himſelf, it ſhall be regiſtred i in the 
regiſter appointed for that purpoſe ; his ſubſe- 
quent entry will ſubje& him no further than to 
the value of ſuch inventory, 1695, 6. 243 
borrowed from J. 22. H. 2. 3. 4. C. de jure de- 
lib. If the inventory is See up and regiſtred 
within the time preſcribed, the heir may ſerve 
on it, even after the year, F. f. Feb. 1706, 
C | 
e e 33. There is good ground to cbeclode, both 
reſt on an from the rubric and tenor of this ſtatute, that 
eſtimation it was deſigned, not to deprive . creditors of 
of the in- the right of making the moſt of their deceaſed 
ventorYbY Jebtor's eſtate, but merely to ſave the heir from 
witneſles. 
an univerſal repreſentation. Creditors there- 
fore are not obliged to acquieſce in any preſu- 
med value that may ariſe from the opinion or 
eſtimation of witneſſes, but may bring, the e- 
ſtate to a public ſale, in order to diſcover its 
true value; ſeeing an eſtate is always worth 
| what can be got for it, 12. July 1738, heirs of 
L. Glenkindy. An heir cum bengficio inventari, 
Anheirby as he is, in effect, a truſtee for the creditors, 
inventory muſt account for that value to which the eſtate 
8 — may have been improved ſince the death of the 
. creditors. predeceſſor, 6. Fuly 1727, Aikenbead : and 
he is obliged to communicate to all the credi- 
tors, the eaſes he has got in tranſacting with a- 
nyone of them, Dec. 1725, Aikenbead. He 
may, upon a ſale, pay the price to the credi- 
tors who firſt apply, June 1733, Veitch; but, 
after he is interpelled, he ought to call all of 
them in a multiple poynding, that the price 
may be divided among them 3 to their 
reſpective diligences. 


34. Practice 


Of the ſame nature is the entry by haſp and 
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On à pre- 
entry without the interpoſition of an inqueſt, path 7 


the ſole conſent of the ſuperiour, Who, if he clas con- 
be ſatisfied that the perſon applying to him is _ 
the neareſt heir, grants him a precept, (called 


of clare conſtat, from the firſt words of its reci- 


tal) commanding his bailly to infeft him in 
the ſubjects that belonged to his predeceſſor. 
Theſe precepts are, no doubt, eff-Etual againlt 
the ſuperiour who grants them, and his heirs ; | 
and they may, when followed by ſeiſin, afford 


a title of preſcription z but, as no perſon can 


be declared an heir by private authority, they 

cannot bar 'the true heir from entering after 

twenty years, as a legal entry would have done. 
7 05 by 

ſtaple, commonly uſed in burgage tenements - 

of houſes, by which the bailly, oor callng . 1 

an inqueſt, cognoſces a perſon heir, upon evi- 


dence brought before himſelf ; and, at the 


ſame time, infefts him in the ſubject, by the 
ſymbol of the haſp and ſtaple of the door. 
How far charges given by creditors to appa- 

rent heirs to enter, ſtand in place of an actual 

entry, ſo as to ſupport the creditor's diligence, 


has been explained, 2. 12. 5. 


35. A ſervice declaring the claimant to be The ſer. 
neareſt and lawful heir carries all the rights BY _ 
which deſcend to the heir of line by legal ſucceſ: the esl 
ſion ; but it carries no right that has been ſÞe- character 
cially provided to a certain order of heirs by a of the 
tailzy or marriage contract, even tho, by the or whe 
failure of the prior ſubſtirures, the claimiait 
ſhall happen to be alſo heir of proviſion z for 
the ſervice muſt be neceſſarily reſtricted to the 
claim laid before the inqueſt, and the evidence 

brought 


claims. 
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viſion, the ſervice muſt deſcribe the heit by the 
Particular character under which” he claims. 

A ſpecial . general ſervice cannot include a ſpecial one, 
ſceing it has no relation to anyAdpecial fubject, 
eneral and carries only ſuch rights as are not perfect- 
One of the ed by infeftment ; but a ſpecial ſervice implies 
ſame kind. a general one of the ſame kind or character, 
and conſequently, carries even theſe rights that 
have not been cloathed with infeftment ; for, 


ſervice in- 
cludes a 


if the verdicts returning an anſwer affirmative, 
to the tworfirſt heads of the brief, veſts theſe 
rights in the heir, their anſwering them joint- 


ly with the other five heads muſt have the fame 


effect. | 


In what- 36. Service is not required to eſtabliſh the 
caſes ſer- heir's right in titles of honour, or offices of 
vices got the higheſt dignity; which deſcend jure ſan. 


required. p 


guinis. As the bare right of apparency intitles 
an heir to continue his predeceſſor's polleſſion, 


ſupr. F. 25; an heir may, even without a ſer- 
vice, not only uplift the rents gf. a land eſtate, 
but enjoy a tack or any other temporary right 
belonging to his. predeceſſor”: but, as the pro- 


perty of theſe ſubjects is not, by this privilege, . 


veſted in the apparent heir, it may be doubted 
whether he can aſſign ſuch rack to another, 


more than he can convey his predeceſſor's land 


eſtare; for it is the proprietor alone who has 
a right to aſſign. One who is nominalim ſub- 
ſlituted in a bond immediately after the credi · 
tor, needs no ſervice for proving that the cre- 
ditor is dead; but, where a bond is taken to 
one and the heirs of his body, whom failing to 
a ſubſtitute, a ſervice mult be obtained by the 


ſubſtitute, 


gar: in all ſucceſſion therefore by ſpecial pro- 
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tranſmitted to ſubſtitutes without ſer vice. 
37. A ſpecial ſervice does nor carry, but of Service © 
the hatreditas jacens of the defunct, the ſpecial u e. 
2 it by ſeilin. Whete the lands hold . 
chancery for infefting the heir, which muſt be .— 
directe to the Sheriff, Who is thereby requi- 1 
red to take ſecurity from the heir, fort the non= k- 
entry and relief duties due to the crown. In vyhat ir 
lands holden of a ſubject, the heir may, in che ſupe- 
place of the former tedious method of running our. 
precepts againſt the ſupetiour, H. Min, Pr. car . 
55, obtain a warrant from the court of Sefi heir. 
on, for letters of horning to charge the ſupe- 
riour to receive him. Where the ſuperiour is 
not himſelf entered, ſuch charge would be in. 
ept; in that caſe therefore, the heir muſt, in 
terms of 1474, c. 58, charge the ſuperiour ta 
enter himſelf, within 40 days, in the ſuperio- 
rity, that fo he may be in a _— of enter- 
ing his vaſſal, under the penalty of loſing his 
right for life. If the ſuperiour refuſes to obey 
either of theſe charges, the Lords will, upon 
a proceſs at the heir's inſtance againſt him, or- 
| dain the next ſuperiour, as coming in his plage 
9888 vices) to infeft the purſuer: and in 
this manner, the heir may proceed againſt all 
the intermediate ſuperiours between him and 
the Sovereign, againſt whom a charge is not 
only improper, but unneceſſary; for the crown 3 
refuſes none, ſee Dallas s Styles p. 234. JF 
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haerede. 
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lifted the rents of the defunct's eſtate in virtue 
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to his debts as if he had entered; or, in our 
law phraſe, incurs a paſſive title. The only 


= — ceſſor's eſtate without entry, ſubjects himſelf 


paſſive title by which an apparent heir becomes 
Geſtio pro 


liable univerſally for all his predeceſſor's debts, 
is geſtzo pro haerede, or his behaving himſelf fo 


as none but an heir has right to do, J. 20, pr. 


what facts 48 dg. vel omit. haer. Behaviour as heir is in- 
inferred. 


fetred from the apparent heir's intromiſſion af. 
ter the death of the predeceſſor, either by him- 


ſelf, his tenants or factors, with any part of 
the heritage, or other ſubjects belonging to 
the defunct, to which he himſelf might have 


made up an active title by entry; even with 


beirſhip moveables, which, in the doctrine of 


ſucceſſion, are conſidered as heritage; or with 
the defunctꝰ's title: deeds or other writings. It 
is inferred without actual intromiſſion, by the 
heir's conveying to a third party, or even diſ- 
charging rents or other ſubjects that would be- 
long to him as apparent heir, ſee 10. Feb. 
1642, Jobnſton: but his bare renunciation of 
the ſucceſſion, in favour of another, does not 
infer it, becauſe nothing is thereby tranſmit- 
ted to the receiver, hurtful to creditors, 5. Ju- 
REC $0 ĩ ²˙—0000T000T0T0T0T0T(˙„T 
39. This paſſive title is excluded, if the 
heir's intromiſſion be by order of law, e. g. 
intromiſſion with heirſhip-moveables in conſe- 
quence of confirmation ; or if it be founded 
on ſingular titles, and not as heir to the de- 
funct; e. g. if he has intermeddled with the 
heirſhip as donatary from the crown to the 
ſingle eſcheat of the defunct, or if he has up- 
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of an adjudication'led againſt it, to Which be 
had acquired a right. This laſt defence was al. 
ways ſuſtained, though the adjudication had Fi 
proceeded on a bond granted by the heir him- 
ſelf, till the Lords declared, by A. S. 28. Feb. 
1662, that intromiſſion by the heir, in virtue 
of an adjudication led on his own. bond, ſhould... 
infer a paſſive title. And it is „ ſpecial 


n 2 2 W intro 
1695, c. 24, that an apparent heir's pure 4 by 


ſing any right to his predeceſſor's eſtate, other- ſtatute. 


ways than at a public roup, (auction) or his 
poſſeſſing the eſtate in virtue of rights ſettled - 
in the perſon of any ſuch near relation of the 
predeceffor, to whom he himſelf may ſucceed. 


as heir, 'otherways than upon purchaſe by pu- 


blic roup, ſhall be deemed behaviour as heir. | 
40. Behaviour as heir is alſo excluded, where Ara 85 
the intromiſſion is ſmall, unleſs an intention joe 
to defraud the defunct's creditors be preſumable excluded. 
from circumſtances accompanying it, 6. NU. 
1622, L. Dundas, Neither is behaviour in- 


ferred againſt the apparent heir from his pay- 


ment of his predeceflor's debt, which is a vo- 


luntary act and profitable to the creditors ; nor 


by his taking out of brieves to ſerve, for one 
may alter his purpoſe, while it is not compleat. 
ed; nor by his aſſuming the titles of honour 
belonging to his predeceſſor, or exerciſing an 
honorary office hereditary in the family; for 
theſe are * 2 annexed to the blood, which 
may be uſed without proper repreſentation, 
Harc. (Airs) 2. Feb. 1682, L. Kilindrum ; but 
the exerciſing an office of profit which paſſes 
by voluntary conveyance, and conſequently, is 
adjudgeable (2. 12. 3.) may reaſonably: be 
thought to infer a paſſive title. Laſtly, as 

: | paſſive 


= | We, 
„ 0 Tz; ge - 
* 71 EP « 


the-ſecurity of credicors, therefore, where que- 

tions concerning behaviour ariſe among. the 

different orders of heirs, they are liable to one 

- 5 another, no further than in valorem. of _ in- 
=_ - tramiſſions, 20. Nov. 1630, Pride. e 

1 Ihe pale, 41. Another paſſive title in heritage, 1 may 


x4 be incurred by the apparent heir's accepting of 
A Þ gratuitous right from the predeceſſor, to any 
part of that eſtate to which be himſelf might 
have ſucceeded as heir; and it is called pra: 
ceptis haereditatis,. becauſe it is a taking or the 
ſucceſſion by the heir, before it opens to him 
by the ie of his predeceſſor. If the right 
| + be onerous, there is no paſſive title; but its o- 
, neroſity muſt be proved, otherways: than by 
lee aſſertion of the granter in the. recital: if 
the conſideration paid for it does not am unt 
to its full value, the defunct's creditors may re- 
Guce it.in ſo. far as it is gratuitous,, upon the 
ſtatute 1621; hut {till it infers no paſſive title. 
Tho' the right accepted of, be granted i in im- 
plement of a marriage contra, it is got for 
that reaſon to be deemed oriexous ; for the heir 
of a warriage has only a right of ſucceſſion, 

ſubject to the payment of the Father's debrs, 

22. Feb. 1681, More. 

42. The heir incurring this paſſiye title i is 
no further liable, than if he had, at the time of 
his acceptance, entered heir to the granter, 
and ſo ſubjected himſelf ro the debts that were 
then chargeable againſt him: but with the 
Poſterior debts, he has nothing to do; not e- 
ven with theſe contraſted between the date of 
the right, and the infeftment taken upon it, 


| Feb. 1721, L. - Ady; and he is therefore called 
| ſucceſſor 
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Not only immediate, but mediate) apparent 
heirs, man be ſubjected/ro -preception ! hs. 
an eldeſt ſon of an eldeſt ſon incurs: it, by ac- _— 
cepting an heritable right from his grandfathery + 
becauſe the accepter is, by the neceſſary courſe ; 
of law, alioqui ſucceſſurus to che granter, tho 
not immediately: but a right granted by one 
brother to another, or by a father to his daugh- 
ter, does not infer it, tho? the ſucceſſion ſnould 
at laſt open to the grantee; becauſe the grant - 1 
er might have afterwards had iſſue which would = 
ſucceed preferable to the grantmeee. 2 
43. Neither of theſe paſſive titles takes place, . _—_— 
unleſs the ſubject intrometted with or diſponed, n „ 
be ſuch as the intrometter or receiver would tles agree. 
ſucceed to as heir: hence, an heir of proviſi- Wan 
on, intrometting with heirſhip: moveables, r 
an heir of line intrometting with, or accepting - 
of a right to ſubjects provided to ſpecial heirs, = 
incurs no paſſive title. Tn this alſo the two a- — 
gree that the intromiſſion in both mult be after 1 
the death of the predeceſſor; for there can be Eo 
no termini habiles of a paſſive title, while te 
eceſſor is alive. But, in the following re.. 
ſpects they differ. 1. Geſtio pro hatrede, being daha. 
a vitious paſſive title founded upon a quaſi de- fer 
li, viz. intromiſſion without the order of 
law, cannot be purſued againſt the delinquent's 
heir, if proceſs has not been litis-conteſtated, 
while the delinquent himſelf was alive; where- 
as the ſucceſſor titulo lucrativo is, by the accept- 
ance of the diſpoſition, underſtood to have en- 
tered into a tacit contract with the granter's 
creditors, by which he undertakes the burden _— 
of their debts ; and all actions founded on con- _— 
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© By not re- Charge to enter heir, infers it: but the effect of 


enter. 


7 rag are — 15 2. . The 

15 nge accepted by the fucceſſor titulo lucratius 
ves him an active title, whereby proceſs of 

relief is competent to him againſt the executors 

of the predeceſſor, for ſuch of the moveable 
debts as he has paid; whereas he, who be- 
haves as heir, not being heir ave, has no ti- 
tle to purſue relief, either againſt the executors, 

or any other heir who may be liable before 
him, unleſs he has taken care to get aſſignation 
from the creditor upon payment: but this 
does not bar him from the benefit of diſcuſſion, 
which is an exception or defence, and ſo re- 
quires no active title. 

The pt 44. An apparent heir, who is cited * the 
book 6 defund?'s ereditor in a proceſs for payment, if 
ning _—_ he propones anyſperemptory defence againſt the 
fence a. debt, incurs a paſſive title; for he can have 
_—_ CO nb- intereſt to object againſt it, but in the cha- 
—_— racter of heir, 11. Feb, 1713, Lundy. In the 
debt. ſame manner, the heir not renouncing upon a 


both theſe is limited to the N debt purſued 
na for, or charged upon; for the deeds from 
ene to which ſuch repreſentation. is inferred, being pri- 
vate, can operate only in favourvof the ſpecial 
creditor at whoſe inſtance the proceſs: or charge 
is raiſed. This paſſive title which is inferred 
from the heir's not renouncing, has no effect 

till decreet be taken againſt him ; and even af- 
ter decreet, a renunciation offered thereafter 
will intitle the heir to a ſuſpenſion; of all dili- 
- gence againſt his perſon and eſtate for his eval 

deceſſor's'debts. 

45. By the principles of the Cad 3 an 
heir, when he is to ep" * his titles by "ihe: 
LA cla 


* — 1 


Tit. 8. bea h, 3% Aw 
mediate predeceſſor, e. g. his father, if he was 18. as „ 
not infeft; and ſerve heir to that predeceſſor mote pre- 
who was laſt veſt and ſeiſed in the right, and deceſſor. 
in whoſe haereditas jacens. the right muſt re- 
main, till a title be made up thereto frgm him. 

This bore” hard upon cregitors, 'who might + 
think themſelves ſecure in contracting with a 

rſon whom they ſaw for ſome time in the 

poſſeſſion of an eſtate, and from thence con- 
clude that he had made up titles to it: it is 
therefore provided, by 1695, c. 24, that eve- 

ry perſon, paſſing by his immediate predeceſſor 

who had been 3 years in poſſeſfion, and ſerving 

heir or ſucceeding by adjudication on his own 
bond to one more remote, ſhall be liable for 
the debts and deeds of the perſon interjected, 

to the value of the eſtate to which he is ſerved. 
This ſtatute, being correctory of the feudal © + 
maxims, has been ſtrictly interpreted, ſo as 


not to extend to the gratuitous deeds of the 
perfon interjected, H 74; nor to the caſe - 
Where the interjected perſon was a naked fiar, - 
and poſſeſſed only civilly through the liferenter, 
25. Fune 174 Bogle. If an heir, in place of 


F age. 05, WE Ä 


compleating his titles by adjudging upon his 
own bond, or by entering to his remgter pre- 
deceſſor, which are the only caſes "expreſly 
guarded againſt by the ſtatute, ſhall poſſeſs the 
lands in the bare right of apparency, it has been 
found, once and again, that the penalty of the 
act does not reach him, 12. Feb. 1736, Lady 
Ratter.— 1741, Lord Bamf: but this point 
is · ſtill called in queſtion, perhaps, not without 
ſome reaſonz for, if ſuch a device, which is 
in the power of my heir, ſhall effectually ſe- 
E | cure 


ſtatute may. — utterly defeated,” 
Reduction 46. Our law, from its jealouſy of che mak; 


3 copite ed the importunity of friends in that conjuncture, 
1 has declared that all deeds affecting heritage, 
3 | if thePbe granted by a perſon on death-bed, 

i. e. after contracting that ſickneſs which ends 


al, R. M. J. 2. c. 18.5. 7. er ſegg. unleſs where 
- » he debts of the granter has laid him under a 
«6% neceſſity to alienate his lands, St. Gul. c. 1 3. 


when conſented to by the heir, ſtand unquar- 


Properly oppoſed to death- bed is liege ponſty, 
by which 1s underſtood a ſtate of Te, il, and 


Poling of their pro at ple 
ſtrates a granter's ſickneſs immediately, before fig igning, 
death · bed and of his death following it, tho' at the great : 


deed. eſt diſtance of time, did, by our former law, 


* 


in lefto, St. 443, which could not have been 
elidꝭ u, but by poſitive evidence of the grant- 


of death - bed is alſo excluded by his living 60 
ax do oy 1 evidence of reconvaleſcence is the grant- 
orales ers having been, after the date of the deed, at 
genes; or kirk or market unſupported: for a proof of 
' bving either will ſecure the deed from challenge, 28. 


WES June 1671, creditors of Balmerina. The go- 
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oure te alt a paſſive nat, the i intention of the 


29009, neſs of mankind, while under ſickneſs, and of 


in death) in prejudice of the heir, are ineffectu · 


As this law of death-bed is founded ſolely on _ 
the privilege of the heir, death-bed deeds, 


4 4 relable, N N. I. 2. c. 18. f. 10. The term 5 
it gets that name, becauſe perſons in bealch 4 
have the lepitima 3 or lawful power of diſ- 

'Whatcon- 47. The two extremes Ke: Ol of the 8 


found a preſumption that the deed was granted 


„ ed $a A ni tn bd Jan bod 


er's reconvaleſcence : but now the allegation 


Death- days after ſigaing the deed, 1696, c. 4. The 


dats, * * OR ing 
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ing to kirk or market muſt be performed; = ap 
when people are conveened in-church far pu- 
blic ſervice, or in the market place at the time 


older deciſions, no other proof of reconvaleſ® - _ 


cence was receivable, 7. Feb. 1671, Lau — 
F. 23. Nov. 1687, Keiry; but equipollent acts 
are, by ofir later practice, ſuſtained, if they - 


are equally pregnant, N. 21. Feb. 1694, Tilly 


48. The privilege of reducing deeds e ca- TOWha 
pite lefii is competent to all heirs, not to heirs heirs is 


of line only, but of conqueſt, tailzy, N 2 


proviſion; not only to the immediate, but to patene? _ 


remoter heirs, as ſoon as the ſucceſſion opens 
to them, tho? the deed quarrelled ſhould not ap- 
pear hurtful to the immediate heir, H. 33. 
But, where it is conſented to or ratified by the 


immediate heir, it is ſecured againſt all chal. 


lenge, even from the remoter : for ſhch con- 
ſent has the effect of a ks evis manus; the 
dying per fan is conſidered as diſponing to the 
heir, and he to the ſtranger in whoſe favour 
the deed was really granted : yet the immedi- 
atè heir cannot, by any antecedent Writing, re. 
nounce his right of reduction, and thereby va- 
lidate diſpoſitions that may be ere 
ed in lefto to his prejudice z for no private” 


nunciation can authoriſe a perſon to act con- 


trary to a public law, and ſuch renunciation is 
preſumed to be extorted through the fear of ex- 
heredation, 4. Dec. 1733, Inglit. If the hei 
ſhould not uſe this privilege of reduction, b | 
creditor may, by adjudication, transfer it to 
himſelf, (2. 12. 3.) or he may, without adju- 


dication, reduce the deed, libelling upon his 


intereſtt 
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What, The law of death-bed ftrikes againſt al 
rl eBay dige ; 


fide by have ſucceeded, or from which he would have 


* be ſhould in hege pouſty exclude his apparent 
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intereſt as creditor to the heir; but the grant 
er's creditors have no right to the privilege 
in regard that the law of death-bed was intro. 
duced, not in behalf of the granter himſelf, bu 
of his heir, Dalr. 24. Juns 1714, creditors df 
| Lindſay. He who is entered by precept df 
Clare conſtat, or by haſp and ſtaple, has an 3. 
| Etive title to purſue as heir, and conſequently, 
is intitled to this privilege. 


* ſitions of ſubjects to which the heir would 

this redu · had any benefit, had they not been ſo diſponed. 

Aion. & Hence, the alienation, even of moveables, may 

be ſet aſide, where the heir has an intereſt ; as 

1. Of heirſhip-moveables. 2. Of conqueſt 

Provided to the heir of a marriage, tho? the 

ſubject of it ſhould be moveable, H. 32. 3. 

An heir may reduce the aſſignation of a move- 

able ſubject, granted by his predeceſſor, where 

the defunct's moveable eſtate.is not ſufficient 

for his moveable debts ; that ſo the moveable 

eſtate may be inlarged, and the heritage ſaved 

from the diligence of perſonal creditors, 22. 

July 1707, Cowie. Death-bed deeds granted 

in conſequence of a full or proper obligation 

in liege pouſty, are not ſubje& to reduction: 

but, where the antecedent obligation is merely 

natural, they are reducible, H. 27. By ſtrong- 

er reaſon, the defunct cannot, by a deed mere- 

ly voluntary, alter the nature of his eſtate on 

e to the prejudice of his heir, ſo as 
from heritable to make it moveable ; but, if 


heir by an irrevokable deed containing reſerved 
faculties, the heir cannot be heard to quarrel 
; "TY 
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e exerciſe of theſe faculties on death- bed 
eing be loſes the character of heir by the ir-  ' _ 
-vokable deed diveſting the diſponer, and ſo _ 
as no intereſt to reduce any poſterior deed. rp 9 
50. The proper method for affecting a q. Competi- 9 
nct's heritable eſtate, either for his own debt von be- = 
8 . | i 5 tween the 
r for that of his heir, has been already explain- creditors 
d. 2. 12. 5. In a competition between the of the de- 
reditors of the defunct and of the heir, the funct and 


Roman law, J. I. $. 1. de ſeparat.; and, after f he heir. 1 
heir example, ours, 1661, c. 24, has juſtly 7 2 
preferred the creditors of the defunct, as every , = 
an's eſtate ought to be liable, in the firſt place, ; 1 
or his own debt. But this preference is, by , =_ 
he above quoted ſtatute, limited to the caſe * _— 
here the defunct's creditors have done dili- 8 4 
gence againſt their debtor's eſtate, within three _v=am_ 
years from his death; ſo that the creditors of ©. 


the heir have it in their power, after that pe- 
riod, to affect it for their own'payment. By a 
ſubſequent branch of this act, all diſpoſitions of "I 
the predeceſſor's eſtate by an heir, within a en” 
year after the ſucceſſion opens to him, are null, | 
in ſo far as they are hurtful to the creditors of the 
predeceſſor. This takes place, tho” theſe cre- 
ditors ſhould have uſed no diligence, F. v. 1. 
219; and even where the diſpoſitions are 
granted after the year, they ſeem, by the firſt 
part of the act, to be ineffectual againſt the de- 
funct's creditors who have done diligence with- 
in the three years. This ſtatute, tho? its en- +a = 
acting words ſeem to relate only to heritage, + „ 
has been found to extend alſo to the defunchs „ 
moveable eſtate, 9. Feb. 1711, Grabam. 
Tir. . 
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—_ legal heirs or fuccefiors: in moveable 
rare the fame as in heritage, with theſ 
exceptions ; that in the ſucceſſion of move 
les, males do not exclude females, nor the 
| Rules of elder. ſon the younger: nor is there in this ſuc: 
| Mnovenble ceſſion, any right of repreſentation, by which 
2 - remoter heirs ſucceed in the place of the mote 
* " immediate ones: fo that it is an univerſil 
rule, that the next in degree to the defunct a 
1 the time of his death, who is called neareſt of 
kin, fucceeds to his moveable eſtate; and if 
there are two or more equally near, all of 
them, without diſtinction of ſex or of age, 
ſucceed by equal parts. Where the eſtate of 
5 a defunct conſiſts, partly of heritage, and 
Celan partly of moveables, he who is heir at law in 
. heritage, has no ſhare of the moveables, 
if there are others as near in degree to the de- 
funct as himſelf: but where the heir, in ſuch 
caſe, finds it his intereſt to renounce his ex- 
rlufive claim to the heritage, and betake him- 
ſelf - to his right as one of the neareſt of kin, 
he may collate or communicate the heritage 
with the others, who, in that caſe, muſt col- 
lare the moveable eſtate with him; ſo that the 
whole is thrown into one maſs, and divided in 
capita, among all of them. This doctrine 
takes place, not only in the line of deſcen- 

ants, but of collaterals, 1743. Chancellor. 


* Succeſſion 2. One may ſettle his moveable eſtate u 


\move- whom he pleaſes, excluding the legal ſucceſ- 


| 
® ables by ſor, by a teſtament; which is a written decla- 


on. | | ration, 


te 
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ration, of what a perſ n wills to be done with = 1 : *J 
| his moveable eſtate after his death. No teſta- Teſt 
. mentary deed is effectual,, till the death of the went. 1 


teſtator, who may therefore revoke it at plea- 
ſure, or make a new one, by which the firſt 2 
loſes its force; and hence, teſtaments are cal. 


Ives led, laſt or latter wills. Teſtaments, in their 
the ſtrict acceptation, muſt contain a nomination. 

ſuc: of executors, i. e. of perſons appointed, to ad- Execu- 
nich miniſtrate the ſucceſſion according to the will rs. 


of the defunct: but this does not hinder a 
ſettlement of moveables, in favour of an ur 
niverſal legatary to be valid, tho” the granter | 
ſhould not have appointed executors; and on 

the other hand, a teſtament, where executors et. 
are appointed, is valid, tho” the perſon who is Den 


ve, to have the right of ſucceſſion ſhould not be YG 

named. In this laſt cafe, if the executor no- Aftranger 

ind minated be a ſtranger, i. e, one who has no le- 8 Y 
: „ 


gal intereſt in the defuncłs moveable ęſtate, he 


in n jetun Snccount- 
les, is merely a truſtee, accountable to the neareſt 3 5 
de- of kin; but he may retain a third of the dead's the neareſt 
ich part, (explained infr. $. 6.) for his trouble in ef kin 


executing the teſtament, in payment of which, 
any legacy that is left to him muſt be impu- 
ted, 1617. c. 14. The heir, if he is named 
executor, has right to the third as a ſtranger 


oe Xe 
. but if one is named, who has intereſt in the 

he executory, he has no allowance, unleſs ſuch in- | 
FA tereſt be leſs than a third. Nuncupative or Nuncupa- 


verbal teſtaments are not, by the law of Scot. tive teſta- 

land, effectual for ſupporting the nomination ment. 

of an executor, let the ſubject of the ſuceſ- N 

ſion be ever ſo ſmall: but verbal legacies, not 

exceeding L. 100. Scots, are ſuſtained; and e- | | 

ven where they are gfnted for more, they are 1 
Yor. II. 9 inseffectual — 


* 8 * 4 


of „ Book THY) = 
dieffectual on Vas to the exceſs. 7. Jah, 1629 
. * 8 
Legaey A legacy is a Joinſaii by the defunct, 
preſtable by the executor to the legatee. 1 
may be granted, either in the teſtament or in 
= Not due a ſeparate writing. Legacies are nor due till 
amn che, the granter's death, and conſequently they can 
= . - pl tranſmit no right to the executors of the lega- 
tee, in the event that the granter ſurvives him. 
- Fs By the Koman law, if one bequeathed a fub- 
=_ online ects knowing that it was not his own, the heir 
—_ -_- behoved, either to purchaſe it for the legatee, 
= or to pay him the vatue; for, otherwiſe, the le- 
; gacy could have no effect. Where the teſta- 
tor erroneouſly imagined the fubject to belong 
to himſelf, which is, in dubio, to be preſumed, 
neither the thing itſelf nor its value could be 
claimed; becauſe it was not to be ſuppoſed he 
would have burdenedyhis heir, if he had known 
the ſubje& had belonged to another. $. 4. nf 
de legat. This obtains alſo with us, in legacies 
of moveable ſubjects: but as, by the law of Scot- 
land, heritage cannot be bequeathed” by teſta- 
. 6s Ig ment, the teſtamentary conveyance or bequeſt 
ple bond. of an heritable bond due to the teſtator, infers 
E no obligation on the executor, to make up the 
bs | value to the legatee out of the moveables, 26. 
= Nov. 1674. Paton; becauſe, whatever the de- 
—_— - funct's intention might have been, he took an 
= inhabile method of executing. it. But, if the 
= heir be named executor, ſuch legacy is effectu- 
Y al ; for the heir cannot approbate and repro- 
bate the ſame deed; he cannot quarrel the le- 
gacy with which he is burdened by the defunct, 
and at the ſame time take the benefit of the 
teſtament, 2. Dec, 1674. Cranſton. Where a 
moveable 
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imports a 
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moveable bond is bequeathed, for which tze 
teſtator has afterwards taken an heritable ſecu- 5 
rity, his altering the nature of the ſubject, _ 
Tevocation of the legacy, 8, July = 
1673. Edmonſton. ww IS 4 
4. Legacies, where they are general, i. e, 8 i 
of a certain ſum of money indefinitely, give _— 
the legatee no right in any one debt or ſub- 
ject; he can only inſiſt in a perſonal action a- 
gainſt the executor, for payment out of the 
defunct's effects. A ſpecial legacy, that is, Special le- 
of a particular debt due to the defunct, or offer con- 
a particular ſubject belonging to him, is of . FF 
the nature of an aſſignation, by which the pro- 
perty of the ſpecial debt or ſubject veſts, up- 
on the teſtator's death, in the legatee, who 
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can therefore directly purſue the debtor or poſ- 


ſeſſor: yet, as no legacy can be claimed till 


the debts are paid, the executor muſt be called 


in ſuch proceſs, that it may be known, whe- 
ther there are free effects ſufficient for anſwer- 
ing the legacy. Where there is not enough 


And is not 


for payment of all the legacies, each of the ſubje& to 


general legatees muſt ſuffer a proportional abe 
abatement ; but a ſpecial legatee gets his le- ment, tho' 


gacy entire, tho? there ſhould be nothing over, there 


for payment of the reſt ; and on the contrary, 8 


he has no claim, if the debt or ſubject be- m the o- 
queathed ſhould periſh, whatever the extent of ther lega- 
the free executory may be. taries. 
5. Minors after puberty can teſt without Who can 
their curators, wives without their huſbands, teſt. 
and perſons interdicted without their interdi- 
Etors : but baſtards cannot teſt, except in the 
caſes afterwards ſer furth, 3. 10. 3. As a 
certain ſhare of the goods, falling under the 
communion 
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_- \notteſtin uf g 
prejudice wn 
of the jus | 


legitime. or bairns part of gear; one who has a wife 
| 52 be abſolute adminiſtrator 


quently, may alienate them, by a deed inter 
vives in liege pouſty, even gratuitouſly, if no 
fraudulent intention to diſappoint the wife or 
children ſhall appear, (1. 6. 7.) cannot impair 
their ſhares gratuitouſly on death bed, ſee Dir- 
let. Doubts. V. legitima liberorum; nor can he 
diſpoſe of any part thereof by a deed in its na- 
ture teſtamentary, ſeeing teſtaments do not o- 

_ . perate till the death of the teſtaror, at which 
3 period, the diviſion of the goods falling under 
a | "communion have their full effect in favour of 
P 
Divikon 5. If a detunct leaves a widow, but no child, 
ment in his teſtament, or in other words the goods in 
caſe of a communion, divide in two; one halt goes to 
nidow or the widow, the other is the dead's part, i. e. 
children. the abſolute property of the deceaſed; on which 
he can teſt, and which falls to his neareſt of 

7 kin, if he dies inteſtate, Where he leaves 
E children, one or more, but no widow, the 
$  - children get one half as their legitime; the o- 


. 


5 ther half is the dead's part, which falls alſo to I: 
= . - the children as neareſt of kin in the way of ſuc- 
3 ceſſion. If he leaves both widow and children, 
„ the diviſion is tripartite ; the wife takes one 


third by herſelf, another falls to the children 
_ = equally among them, or even to an only child, 
tho he ſhould ſucceed to the heritage, 21. 
. 1687, Trojter; the remaining third 5 

_ N 8 
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aſband, the other falls to her neareſt of kin: Peng. 


: ” * 


here ſhe leaves both huſband and children, 

o legitime is preſently © exigible by the chil- 
ren; for che fight ariſing to them from the 
iſſolution of the marriage, continues under the 
keher's power during his lifez the huſband 
erefore retains one third in his own right, 
nother in virtue of his childrens claim of le- 
itime; the reſt, being the wife's ſhare, goes to 
er children, whether of that or of any for- 
er marriage, as her next of kiss. 
7. Before a teſtament can be divided, the What 


ommunion, his debts affect the whole, and 

d leſſen the legitime and the ſhare of the reli, 
well as the dead's part. His funeral charges, 

nd the mournings and aliment due to the wi- 

low, ate conſidered as his proper debts, 20. 


bearing annualrent due by the defun& cannot?“ · 
liminiſh the relict's ſhare, becauſe ſuch bonds, 
hen due to the defunct, do not increaſe it, 
661, c. 32. The funeral charges of the wife 
dredecealing, fall wholly on her executors who 

ave right to her ſhare. Where the defunct 
eaves no family, neither huſband, wite nor 

hild, the teſtament ſuffers no diviſion, but all 
is dead's part, Op 2 What 


8. The whole iſſue of the huſband, not on- children 
are intitled 


y by that marriage which was diſſolved by his o the 16. 


- ca 3 gitime. 


ebts owing by the defunct are to be deducted — 5 ſ 
pr all executory muſt be free, As the huſband hole e- 
as the full power of burdening the goods in ecutory. 


June 1713, MoncrieffF but the legacies, or And what 
dther gratuitous rights, granted by him on affect only 
death · bed, affect only the dead's part. Bonds the dead 
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e dead's part. Where the wiſe, predeceaſes In caſe of 
ithout children, one half is retained by the the wife's 
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| 8 Renunci- 9. As the right of legitime is ſtrongly found. 


Is effects, time. Renunciation by a child, of his claim 
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0 any former marriage, has an e. 
aual intereſſ in the legitime; other ways, theſe 


of the former marriage would be quite cut out, 
| as they could not claim the legirime during 
their father's life, But no legitime is due, 1, 
Upon the death of a mother. 2. Neither i; 
it due to grandchildren upon the death of x 
grandfather; perhaps, becauſe the immediate 
father is preſumed to have already received hi 
Juſt ſhare out of the defunct's effects. Nor 3. 
to children foris-familiated, i. e. to ſuch as, by 
having renounced the legitime, are no longer 
conſidered as bairns of the family, and fo are 
excluded from any further ſhare of the de- 
funct's moveables than they have already re. 
ceived. | 5 $i 


ation of ed in nature, the renunciation of it is not to 
the legi- be inferred by implication ; neither by the 
N child's carrying on an employment by him- 
ſelf, nor by his marriage, nor even by his ac- 
cepting a proviſion from his father, unleſs it 


ſpecially bear to be in ſaisfaction of the legi- 


of legitime, has the ſame effect as his death, in 
favour of the other children intitled thereto, 
and conſequently the ſhare of the renouncer di- 
vides among the reſt ; but he does not there- 
by loſe his right to the dead's part, if he does 
not alſo renounce all he could have claimed by 
the death of his father. Nay, his renunciati- 
on of the legitime, where he is the only young- 
er child, has the effect to convert the whole 
ſubject thereof into dead's part, which will 
therefore fall to the renouncer himſelf as E. 
3 | Wo --; c 


Ui. 9 RES. 
in e. et of kin, if the heir is not willing to collate =» 
heſe he heritage with him, F. v. 2. M. a 1 
out, 10. For preſerving an equality among all Coſlation 
ring he children who continue intitled to the legi- among the 1 
yh ime, we have adopted the Roman doctrine of Thnden. 

er i ollatio bonorum ; whereby the child, who has | _ 
of got a proviſion from his father, is obliged to 9 
liate N collate it with the others, and impute it to- = 
| his WW wards his own ſhare of the legitime, unleſs it 2 
T 3. contain a ſpecial clauſe, that the receiver ſhall — 
» by continue as a bairn in the houſe; for, where YN 
wer there is ſuch a clauſe, the proviſion is juſtly in- 2 

are WW terpreted to be granted as a praecipuum, with- | 


out the neceſſity of collation, 18. Nov. 1737, + * 
Beg. A child is not obliged to collate an he- In what - 
ritable ſubject provided to him, becauſe the le- Caſes ex- 


ind gitime is not impaired by ſuch proviſion, 14. i _ = 
t to eb. 1677, D. Buccleugh. As this collation |, 
the takes place only in queſtions among theſe wo 
im- are intitled to the legitime, the relict is not ob- 
ac- J liged to collate donations given her by her 
it huſband, in order to increaſe the legitime; 


01- and, on the other part, the children are not 
um obliged to collate their proviſions, in order to 


increaſe her ſhare, A 
11. As an heir in heritage muſt make up Confirma- _ 
his titles by entry, ſo an executor is not veſted tion. ; 


re · in the right of the defunct's moveable eſtate, 
oe; without confirmation; which, therefore, is 
by called, by ſome lawyers, tho' improperly, the 
ti- | aditio haereditatis in mobilibus Confirmation 
g. sa ſentence of the Commiſſary or Biſhop's court, 
ole impowering an executor, one or more, upon 


making inventory of the defunct's moveables, 
to recover, poſſeſs, and adminiſtrate them, ei- 
ther in behalf of themſelves or of others intereſted 


therein. 


therein. The Biſhop + was, in all confirmas 
ons, intitleſſ to the a0th part of the defun@ 
| Quotof moveables, called the quòt of the®teſtamen 
tellaments which was antiently computed, without dedy 
ion of debts. Quots were firſt diſchargel 
during the uſurpation, by 1641, c. 61, whid 
act was revived by 1661, c. 28: they wen 
ſoon. thereafter reſtored, 1669, c. 19, with th 
reſtriction, that they ſhould be paid out of th 
1 free gear, deduliis debitis; and now they are - 
= gain diſcharged, 1701, c. 14., without. preju 
= . dice to the dues of court payable at confirm 
N tion. Teſtaments muſt be confirmed in the 
WM: <0: commiſſariot where the defunct had his princi 
muff the pal dwelling houſe at his death, 7. Feb. 1672 
teſtament Commiſſ. of Edinburgh, Mill. 37. If he hat 
=. &- * N no fixed reſidence, or died in a foreign coun: 
_. = try, the confirmation muſt be at Edinburgh, a 
=” tte commune forum; but, if he went abroai 
with an intention to return, the commiſſario 
within which he reſided before he left Scotland 

is the only proper court, 1426, c. 89. 
Form of 12. Confirmation proceeds upon. an edid, 
_ confirma- which is affixed on the door of the pariſh church 
OW where the defun& dwelt, and ſerves to inti 
mate to all concerned, the day of confirmation, 
which muſt be 9 days at leaſt after publiſhing 
the edit. In a competition for the office of 
-  Confirma- executor, the Commiſlary prefers, primo loc, 
tion of a the perſon named to it by the defunct himſelf, 
e whoſe nomination he ratifies or confirms, with: be 
* tary, out any previous decerniture: this is called 
the confirmation of a teſtament teſtamentary. 
1 In default of an executor nominate, the neareſt 
ö „ 1 of kin is preferred, next the relict, then cre- 
"= ditors, and laſtly, legatees. All of theſe mul 
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decreet dative; and, if afterwards they. incline . 


* a * $3 


to adminiſtrate, upon their making inventory, 
and finding ſecurity to make the . 77 there; 
of furthcoming to all having intereſt: which 
is called the confirmation of a teſtament da - 
13. Executors were, by our antient practice, 3 | 
obliged to confirm the whole | moveable eſtate 0 TOI 
of the defun&, and for that end behoved to 1 
give up the inventory on oath, C. 34. -H. 
Min. Pr. p. 25; and, if any new ſubject came 
afterwards to their knowledge, they were al- at 
lowed to add it to the principal teſtament : but * 
ow the Com miſſaries admit whatever inven- 


* 


1 


un taries are offered. Where no perſon applied General 2 3 
4 or the office, the Biſhop,. that he might be ſe- letters ; 25 i 3 


cured of his quot, could, by our former pra 5 
ice, charge all having intereſt to confirm, are now 

upon general letters of horning; and, if there diſchar- 

was no compearance, he preferred to the office ged. 

his own procurator fiſcal, who was thereby in- 

titled to the whole dead's part, till one having 

an intereſt claimed the office, who was: of 


„ courſe decerned executor ſurcogate, i. e. exe- 

gs WE cutor in place of the fiſcal : bur theſe general 

of letters are diſcharged, by 1690, c. 26. _ Thecre-, 

0, 14. A creditor, whoſ. debtor's teſtament is gw of a 

, already confirmed, may ſue the executor, who n die 

1s holds the office for all concerned, to make pay- the execa- 4 
d ment of his debt. Where there is no confirma - tor. . 
. tion, he himſelf may apply for the office, and Or con- 
confirm as executor-creditor; which intitles firm in his 


him to purſue for, and uplift the ſubject con- phate 5; 
ys * his own payment: and, Where ,,, cregi. 
Vol. II. 8 | 
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"———— applies for a cbillfreriteion: as executor cre- 


panes ditor, every co-creditor' may apply to be con- 


Joined with him in the office.” As this kind of 


a "my confirmation is ſimply a form of diligence, 


creditors are, by A#. S. 14. Nov. 1679, ex- 
| empted from the neceſſity of confirming more 
8 than the amount of their debts. That one cre- 


tion with · ditor may not be excluded by the nimious di- 
in fix ligence of another, it is declared, by 45. S. 
months 28. Feb. 1662, that whoever either obtains 


founds 
Pele * himſelf confirmed, or cites the executor already 


rence, confirmed, within ſix months after the defunck | 
| death, ſhall be preferred pari paſſu with thoſe 


who had done more timely diligence. In a 
competition between diligences uſed after the 


ſix months, the preference was formerly go- 


verned by the priority of the citations, July 
1723, Sir Ja. Gray: but, by the later pra- 
a ctice, citation without decreet, founds no pre- 


ference on the executory goods, 15. Feb. 1 7 38, 5 


3 Grame. 
A credi- 15. One whoſe debt has not been csi 


eee ted, or his claim cloſed by decreet, during the 


conſtitu- life of the defunct debtor, has ng title to de- 
ted may mand directly the office of executor qua credi- 


charge the tor; but he may charge the neareſt of kin who 
neareſt of 


kin to con- 


bin. 


4 


nounce within 20 days after the charge, or be 
liable to the debt: and, if the neareſt of kin re- 
nounces, the purſuer may conſtitute his debt, 
1. and obtain a decreet cognitionis cau/a againſt 
the haereditas jacens of the moveables, upon 


which he may confirm as executor-creditor to 


the defun&, 1695, c. 41; but the method 
«a; chalked-out by this ſtatute has been ſeldom or 
never put in practice. Where one is creditor, 

e A * not 


ſtains off, to confirm, who muſt either re- 5 


.0..09 © v:, mh 4 


.. 


= 


„ 2 
64 & 5 


e e defunct; e his * kin A creditor | 


juſt value, there is place for a new conſſrmati- mania 
on ad omiſſa, vel malt appretiata, at the ſuit of n 


appr etiata, will be carried to him who confirms 5 fink. 
_cipal teſtament. 
. ſcendible to heirs: where therefore there is ſcendible 


if there are two, or more, it accreſces to 


4 L 
" 49 * Zo 8 £4. 
"FL NE 
* eee * 
9 > 11 * 47 lee T. 
7 0 l / Sag 
ES 2 _ d.% 45.5%, Ks IO r 7 a [, 
Wed. © ESA Fs 
BY : 9 Va. e 2 
5 ® J * ad WF 3 e 
, oe £ = n 
* 1 r 
e 


who ſtands off from confirming, he may, by 1 of 


the ſame ſtatute, affect the defunct's moveables, kin ; how - 
either by requiring the procurator fiſcal. to con- he may 
firm and aſſign to him, ot by obtaining him- any ” 
ſelt decerned executor: dative to the en ee of "8 
as if he were creditor to. him, and not to, his defundt's 
neareſt of kin. executory. 
16. Where an executor has either omitted Confirma- 
to give up any of the defunctꝰ's effects in in- tion ad. 


ventory, or has eſtimated them below their 23, ee dl 


any having intereſt. The eſtimate put on the 
executory goods by the. defunct himſelf, how-. 

ever low, muſt ſtand good as to the dead's 
part, over which he has full power. In this In this 
confirmation, the executor in the principal te: _ 
ſtament muſt be cited, becauſe it has the effect tion, the 2 
to exclude, him from a part of the adminiſtra- firſt ge. 
tion to which his office intitles him; and, if aer mt 
it appears that he has not omitted or underva- 2 12 _— 
lued any ſubject dolass, the Commiſſary, in . = 
place of naming a new executor, will ordaia _  '- 
the ſubjects omitted. or the difference between 
the eſtimations in the principal teſtament and - = 
the true values, to be added thereto : but, if = 


dole ſhall be preſumed from circumſtances, 2 " = 


whole ſubject of the teſtament ad omiſſa vel mal? 
it, to the excluſion of the executor in the dag 
17. Executory, being ar an office, is not de- Excoutory 


but one executor, the office dies with himſelf; to heirs, 


| 8 e 


© the ſurvivors. Where all the erecuters hap- 

to die, while any part of the teſtament 
— not executed, i. e. before they had 
obtained poſſeſſion, payment, deereet or new 


3 "rm ſecurity for che debts in their On name, an ex- 
erte might, by our former practice, have 
1 1 been named ad non executa; but, for near a 
72 3 century, confirmations, ad non executa, have 


been ſeldom uſed: for, where ever a teſtament 
is confirmed for the executor's own behoof, e. 
g. by the neareſt of kin, or by an executor- 
creditor for the payment of his own debt; ſuch 
confirmation is adjudged to have the effe& of 
an aſſignation, or procuratory in rem ſuam; 
whereby the full right of the ſubjects confirm- 
ec, and conſequently, the right of execution, 
1 7 tranſmits to the repreſentatives of the per: 
bon confirming, 12. Feb. 1662, Bell, . 1. 
94 . 114 Jo 1737 Mitchel. © 
: ritime The legitime and relict's ſhare, becauſe 
KD _ andrelidt's they are rights ariſing ex lege, in conſequence 
1 | par me” of the communion of goods, and of the natu- 
— — ral obligation upon fathers, to give à certain 
. mation. portion of their eſtates to their · iſſue, operate 
D ipfo jure upon the father's death, in favour of 
| the relict and children; and . conſequently 
4 tranſmit from them, thoꝰ they ſhould die be- 
1 fore confirmation, to their neareſt of kin: 
„ The deads Whereas the dead's part, which falls to the 
: part does children or other neareſt of kin in the way of | 
not. ſucceſſion, remains, if they ſhould die before 
confirming, in bonis of the firſt defun&; and 
ſo does not defcend to their neareſt of kin, but | 
may be confirmed by the perſon who, at the 
time of confirmation, is the neareſt of kin to 
rhe firſt defunct. Special afſignations, tho? 
neither. 


2 2 MO wm af 


— . — pod 


rg Lo. an A. 


- OG . am. , * lt. road G 


4 D * of * 4 th 
+ 7 
* x N 0 ** Ps 
N on MG 8 9 "OY 125 yu 


* 5 * Eh 3 
1 5 155 


adi pn Fin 155 ds public- during the I. 55 


life of the granter, carry to the aſſignee the om and 
full right of the ſubjects aſſigned, without legacies: 
confirmation, 1690, c. 26. Special legacies need not 
are really affignations; and ſo fall under the > on 
act, an. 1729, Gordon. The neareſt of kin, Po 


by the Hein poſſeſſion of the ipſa corpora of of movea- 


moveabjes, acquires the property thereof with- bles is e. 

out confirmation, and tranſmits it to his EXe- a. 

cutors, 14.Nov. 1744, Macwhirter. © mation. 
19. The confirmation of any one ſubject Partial 


neareſt of kin, as it proves his right'of — 9 


judged to carry the whole executory out of the kin tranſ- 
defunct's teſtament, even what was omitted, mits the 
and to tranſmit all to his own executors, 2 3. Whole. 
Jan, 1745. Executors of Murray. The con- 
firmation of a ſtranger, who is executor no- 

minate, as it is merely a truſt for the neareſt of 
kin, has the effect to eſtabliſh the neareſt of 

kin's right to the ſubjects confirmed, in the 


fate manner as if himſelf had confirmed them. 1 


An executor decerned, who is not willing to e 

put himſelf to the expence of confirming un- Purſue be- 

certain debts, may, even before confirmation, zee, 
the defunct's debtors, if he gets a li- 

cence from the Commiſſary for that purpoſe : 

but ſuch licences, being intended only f or ſa- 

ving expences, where there is a danger of get- 


ting nothing, are granted excludendo ſententiam; 


and therefore, if the executor ſhall, before 


confit mation, take decreet for the debt, the 
decreet is null. Diligence purſued upon a li 
cence falls, if the executor ſhould die before 
confirmation; ; fince the licence is a perſonal | 
permiſſion, 


by the yi | tion of the 
as been, by our later deciſions, ad- nearels of 


_»xX 


— which dies with the beisst len. 
dee, 30. June 1705, Factbſen. 
Executors 20. Where there are two or more executors, 
| hoes the they hold the office pro indiviſo, or as one 
ade, perſon: all of them muſt therefore concur, in 
purſuing the defunct's debtors, 8. March 1634, 
gg ccontra L. Lag: and if any one ſhall re- 
BY fuſe, he may be excluded from the office, at 
After exe · the ſuit of the co- executors: but after a debt 
Fan: the comes to be eſtabliſhed. in their perſon by de-. 
dire. a creet,. each executor may, by himſelf, 9 ä 
for hig particular ſhare thereof; and the debtor 
them. may ſafely make payment to him of ſuch 
ſhare, 17. March 1630, Semple. | Yet a debtor 
to the executory, ought not to make payment 
of any part of his debt to an executor-creditor, 
1 without concurrence of the other executors'; 
5 becauſe the right of an executor- creditor de- 
pends entirely on the validity of his debt, 
which the co-executors have an intereſt to en- 
quire into, before payment, 7. Nov. 1738, 
Co-execu- Iuglis. As all the co-executors have an equal 
os eres right in debts due to the defunct, they are li- 
pro e able only pro rata in debts due by him, unleſs 
| it ſhall appear, that he who is purſued, has by 
himſelf intrometted with as much of the exe- 
cutory effects, as the debt purſued for amounts 

to, 22. July 1620, Salmon. 
Executors 21. Executory, tho' it be ſometimes aide to 
are not i- carry a certain degree of repreſentation. of the 
1 urn . defunct, is properly an office: executors 
| n therefore are not ſubjected to the defunctꝰ's 
debts, beyond the value of the i inventory; but 
- Diligence At the ſame time, they are liable in diligence, 
0 for making the inventory effectual ta all having 
—_ intereſt,” A decreet and regiſtred horning, is 


held 
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held to be ſaficient Waite againſt: debtors. - 
An executor creditor, who confirms more than 
his debt amounts to, is liable in diligence for 
what he confirms; See AF S. 14. Nov. 1679. 


Executors are. not liable in annualrent, even Executors 


for theſe. bonds that carried annualrent to the ae . 
defunct, after payment thereof to them by the; iereſt, 
debtors, 23. Jan. 1747, E. Roſeberry; becauſe 

their office obliges them to hold in their hands 


the ſums they have made effectual, in order 


to a diſtribution thereof among all having in- 


tereſt. And on the ſame principle, tio! 
executor ſhould put the executory money, 
ter it is in his hands, to intereſt, he is not li- 
able in intereſt; for as, by his office he ought 
to have nee it, he lends on his own riſk, 
and conſequently is intitled to the whole pro- 


fits, July 1730, creditors of Thomſon. 


22. Seeing executors are truſtees for others, Executors 
in as far as others have an intereſt, they can; are tru- 


not, even after the defunct's debts are eſta- ſtees for 
all having 


bliſhed in their own perſon, aſſign them to the intereſl. 
prejudice of theſe concerned: nor can the ex- 
ecutory goods fall under the executor's eſcheat, 
further than the executor's proper intereſt reach- 
es, 21. Dec. 1671, Gordon. On the ſame 
ground, | creditors of a defunct may affect by 
diligence, not only the original ſubjects con- 
firmed in the teſtament, bur even bonds taken 
payable to the executor himſelf, if they were 
granted as the value of executory goods; and 
they are preferable to the executor's own credi- 
tors, upon all the ſubjects of the executory, 
16. Dec. 1674, L. Kilbead: for this reaſon alſo, 
an executor muſt communicate to all having 
intereſt in the executory, the benefit of 15 
eaſes 


* 


*. 


r 
- - 


5 
*"Y o 
l "I 
— 1 
4 
2 5 
= 
_ 
_ 
* 
* * 
2 
4 
3 
77 
- 
48 
* 
_ 
* 
1 
-48 
4 
x 
_—_ 
Y 
* * 4 
= 
at 
1 
=j 
18 
_— 
Re 
= 
4B 
: 1 
2 
* 
1 2 
7 
x 
TW? 
4 
764 
_ 
- 
: == 
N 
* 4 
* 
* 4 
1 
oP, 
3 
+5 
+, 
2 
* 
2. 
«= 
K 
_— 
8 
1 
„ 
7 
ws 
2 
--- 
-þ 
1 
7 
1 


„ 1 


i bat 


eecutors 
pay with- 
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him after confirmation, from which period 
be became their common * + Fane x 1747; 


acknowledged by the de 
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Mackenz1e. 
23. But as executors are judicial. truſtees, 


cafes may they cannot make payment, even to the ere- 


ditors of the defunct, without a ſentence au- 
thoriſing them: and if, before actual payment, 
made in conſequence of a ſentence obtained by 


one creditor, another ſhould interpell the exe- 


cutor by citation, he cannot pay the firſt, till 
e brought into the field, See 16. Dec. 


; 1625 "White. Neither can he pay any creditor 


even upon ſentence, in 1 of the debts 
net in his teſtament; 


for ſuch — contained in the exe- 


cutor's own title, is a ſufficient interpellation. 


An executor may, without decreet, pay, 1. 


1 debts called privileged, even after citati- 


In this claſs are reckoned, medicaments 
furniſhed to the defunct on death-bed, phyſici- 


an's fees, funeral charges, under which are 
comprehended, mournings for the children of 


the deceaſed, and whatever is neceſſary for me 
decent performance of the funerals. Mill. 5 


the rent of the houſe where the defunct died, 


and his ſervant's wages, either for a year or 


half a year current at his death, according to 


the time for which the houſe was rented, or 
the ſervants engaged. Theſe, being neceſſary 
debts, have the preference betore all others. 
2. The executor, where he himſelf was credi- 
tor to the defunct, is, without decreet, inti- 
tled to retain the executory effects for his own 

yment; for one cannot obtain decreet againſt 


— 3. He may make payment, without 


decreet, 


' creditors, according to their preference. 
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decteet, to creditors, whoſe debts ate acknow- 
ledged in the teſtament, if before payment he 
be not interpelled by another creditor, 31. 
March. 1624, L. Currybill. 5j 
24. Debts due by a defunct are preferable Roles of 
upon the ſubject of his teſtament, to theſe due ee 
by the neateſt of kin, 1695, c. 41. All debts defant: 
neither priviieged, nor due to the executor creditors, 
himſelf, are preferable pari paſſu upon what 
remains in medio ; but the creditors therein, if 
they are not teſtamentary, have no claim, in 
ſo far as the funds are already exhauſted, by 
payments made upan. ſentences prior to the 
citation at their own inſtance. As to compe- 
titions among-creditors of a defunct, ſee far- 
ther, ſupr. F. 14. The creditors of the decea- 

d eannot prove their debts by the oath. of the 
executor, further than his own intereſt ex- 
tends ; for, as to the ſhares belonging to the 
reli, children, &c: he is only a truſtee. Le- 
oataries, whoſe right is merely gratuitous,: are 
ranked in the laſt place. The expence of con- 
firmation and other neceſſary diſburſements in | 
the common management, come off the whole 
head of the executory. Executors who have Etonera- 
applied the whole inventory, according to the tion of ex- 
rules above fer furth, if they be purſued by a cutors. 
creditor of the defunct, may plead by way of 
exception, that the inventory is exhauſted. 

If there are any debts due to the defunct, which 
the executor. has not been able to make effectu- 
al, he will be exonered as to theſe, upon his pro- 
ducing decreets and regiſtred hornings, and 
granting aſſignments thereof to the defunct's 
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Paſſive ti. 2g. The only paſſive title in moveables is 
_ v1” vitious intromiſſion, which may be defined, 
intro- | - c 

miſſion, aàn unwarrantable intermeddling with the move- 
| able eſtate of a defunct, without the order of 
Againſt law, This is not confined, as the paſſive titles 
whom it in heritage are, to the perſons intereſted in the 
Arikes. ſucceſſion, but ſtrikes indiſcriminately againſt 
all intromettors ; becauſe even ſtrangers, when 
attending on dying perſons, have frequent op- 
portunities of intermeddling with moveables, 
which are more eaſily abſtracted: than heritage. 
The bare intermeddling infers the paſſtve title, 
tho' the thing intrometted with ſhould not be 
applied to any uſe by the intromettor, 29. June 
From 1705, Archibald. Where an executor confirm- 
what acts it ed intromets with more than he has confirmed, 
winferred. ſuch ſuperintromiſſion infers a paſſive title; 
fraud being preſumed, from the not giving up 
of the ſubject intrometted with in inventory, 
13. Dec. 1709, Drummond : yet this preſum- 
| ption may be excluded by ſpecial circumſtan- 
preſumed ces. Vitious intromiſſion is preſumed by A# 
vitious in- S. 23. Feb. 1692, in the ſpecial caſe where the 
OP repoſitories of a dying perſon. are not ſealed 
4 by 1&4 up, as ſoon as he becomes incapable of ſenſe, 
of fed. by his neareſt relations; or, if he dies in a 
runt. houſe not his own,. by the maſter or miſtreſs 
of ſuch houſe, and the keys by them deliver- 
ed to the Judge ordinary, to be kept by him, 

tor the benefit of all having intereſt. | 
Tn what 26. The paſlive title of vitious intromiſſion, 
caſes viti- takes no place, 1. Where the ſubject intermed- 
"rr i, dled with, was truly no part of the defunct's 
excluded. Eſtate, or ceaſed to be ſuch before the intro- 
miſſion; e. g. where the. goods of one who di- 
ed at the horn are veſted in a donatary; or where 
its there 


Tit. 9. - 1n'Myeables, 4 


there is an executor: confirmed : for in theſe 


caſes, the intromettor is only accountable to 
the donatary or executor, whoſe goods they 


are by the declarator or confirmation. But by 
ſpecial ſtatute, 1696, c. 20, the confirmation 
of an executor-creditor, becauſe it is no more 
than a ſtep of diligence, does not ſcreen an 
intromettor from the paſſive title; unleſs he 
claims under the creditor confirmed: and e- 
ven tho? he has no right from the crediror, he 


+ ſeems to be ſecured by the laſt words of the 
act, if his intromiſſion has been with.the ſpe- 


cial ſubje& confirmed. 2. It is excluded by 
any colourable title, or by any circumſtance 
that takes off the preſumption of fraud, e. g. 


by a general diſpoſition of moveables, tho“ 


that is of itſelf an incompleat right without 


confirmation, 12 Fuly 1666, Scot; or by a 


title of ſale, tho* the ſubject ſold had truly be- 


longed to the defunct, and not to the ſeller; 
or by the ſmall value of the thing intrometted 


with, 22. Jan. 1713, Stark. In conſequence 
of this rule, neceſſary intromiſſion, or cuſtodiar 
cauſa, by the wife or children, who only con- 
tinue the defunct's poſſeſſion, in order to pre- 


ſerve his goods for the benefit of all concern- 


ed, infers no paſſive title. 


27. Upon the ſame principle, an 3 


tor, by confirming himſelf executor, and 
thereby ſubjecting himſelf to account, before 
action be brought againſt him on the paſſive 
titles, purges the vitioſity of his prior intro- 
miſſion : and where the intromettor is one who 


is intereſted in the ſucceſſion, e. g. a reli& or 


neareſt of kin, his confirmation, at any time 
within a year from the defunct's death, will 
exclude 


n 
" oe ng 
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"af Burſts 
exclude as paſſive. title, notwithſtanding /x 3 
prior citation, 13, Dec. 1709, Drummond.” 
this paſſive title was introduced only for the 
ſecurity of creditors, it cannot be purſued by 
legatees: and ſince it is of the nature of 3 
delict, it cannot be pleaded. againſt the heir 4 
bz the intromettor. (4. i. 22.) As in delifts, a- 
Vnions in- ny one of many delinquents may be ſubjected 


tromettors to the whole puniſhment, ſo any d of many | 


| 3 . intromettors may be conveened in ſolidum for 


gainſt the purſuer's debt, without calling the reſt; 
each o- and he who pays, has no relief againſt his fel- 
ther, jo delinquents, being deſtitute of an active 
title. (3. 8. 43.) If they are jointly purſued, 
they are liable, not pro rata of their ſeveral] 
intromiſſions, but pro 1 885 16. _ 1626, 
' Chalmers. 

Mutual re- 28. The whole of a FORTY eſtate is ſub. 


, Hef be. jected to the payment of his debts; and there- 


3 tore, both his heirs and executors are liable 
| Executor. for them, in a queſtion with creditors: but ag 


© the defunct's ſucceſſion is by 1aw divided into 


| the heritable and the moveable eſtate, each of 
_ * - theſe ought, in a queſtion berween the ſeveral 
ſucceſſors, to bear the burdens which natural- 

ly- affect it. Action of relief is accordingly 
given by 1503. c. 76, to the heir who has 

paid a moveable debt, againſt the executor ; 

and tho? the ſtatute enacts nothing concerning 
arelief to the executor againſt the heir for he- 
ritable debts, practice has, ex paritate rationis, 


extended it to that caſe, 7. March 1629, Ful 


comer. This felief is not cut off, by the de- 
fund's s having diſponed, either his land eſtate 
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therein contained: but now, that feus are be- 


mh Abet bor loch h Biden in not to Aw. 
ſtrued as an alteration of the rights of ſucceſ- 
ſion, but merely as a further ſecurity to credi- 


tors, 23. Jan. 1745, Ruſſel, — F. v. i. 185, 
unleſs the contrary ſhall be 25 "_ + Þ 
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order of heirs, without ſettling the laſt termi- 1; 
nation upon þcirs whatſorver, returned to the Ki 
ſuperiour, upon failure of the ſpecial heirs <2 


come patrimonial rights, the ſuperiour is, by 


who can prove the remoteſt propinquity ta him, 
it is not the ſuperiour, as the old law ſtood, 


Cr: 351, but the King, who ſucceeds as laſt 
heir, both in the heritable and moveable eſtate 


of the defunct, in conſequence of the rule for- 


merly mentioned, ng nullius oft, cal _ | 


Regi. (2. 1. 4. 5.) 


2. If the 8 to which the King fobpatde; I 


are holden immediately of himſelf, the proper- 


ty is conſolidated with the ſuperiority, as if re- 


- fignation had been made in the Sovereign's 
hands, If they are holden of a ſubject, the 
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the general opinion of lawyers, held to be ful- - 
ly diveſted by ſuch grant, and the right de- 
cends to * vaſſal's heirs at law. And even 
where à vaſſal dies, without leaving any heir 


* 


ur the firſt rules 7 the 1 0 Fe == = 5 


vaſſal 
grants taken to the vaſſal and to a ſpecial — 


donatary. 


: offered to 


The King 


enate i 
lecko. 1 by entail, he cannot alienate it in lecto, in Pre- 


Baſtards 


3 bold muſt obtain decreet of declarator, in which a 
ject, the general citation againſt all and fundry is ſuffici- 


| King ent, 31. July 1666, Craufurd; and thereafter he 


names a jg preſented tothe ſuperiour, by letrers of preſen- 
tation from the King under the'quarter-ſeal, in 
Who is which: the ſuperiour is charged to enter him to 


the ſu the lands, with all the rights comperent to the 
riour — former vaſſal. The whole eſtate of the degea- 


letters of ſed is, in this caſe, ſubjected to his debts, and 


2 to the widow's legal proviſions, 7. Fuly 1629, 


Wes. Wallace; and may therefore be affected, ei- 
: s ther by the adjudication or confirmation of 
valren of Creditors, according to the nature of the-right: _ 


is liable in 


the eſtate. but, in the carrying on of ſuch diligence, the 
5 officers of ſtate and the donatary muſt be called 


as parties. Neither the King nor his donatary 


is liable beyond the value of the ſueceſſion. 


"The Ling e e eee heirs, ao 
| ſucceedsas theſe of his own body, fince there'is no ſucceſ- 


_ ſion but by the father, and a baſtard : has no 
baſtards certain father. The King therefore ſucceeds 

to him, failing his lawful iflue, as laſt heir. 
Who Tho the baſtard, while he is in - Aiege pouſty, is 
therefore abſolute proprietor of his eſtate, and may there- 


cannotali- fore ſettle his heritage upon whom he pleaſes 


judice of the King, who can reduce ſuch deed 
who have in the character of ultimus haeres. Nay, a 

no lawful baſtard is diſabled, ex defelctu natalium, from 
children diſpoſing even of. his moveables- by teſtament 


cannot without etters of legitimation from the Sove- 


„ reign, 18. June 1678, Commiſſioners of Ber- 


wick: dire: which letters, however ample they 
may be, imply, in the general opinion of law: 
vers, no more than a power of teſting 3 but 
cannce 


M ce n. Bock HI. 
the nather donara 5 „ e, to compile his title, 


# 

* 
* 
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capable of ſucceeding, by 1600, c. 20. A 


ceed by deſtination, where he is ſpecially call- b 
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2 the baſtard to Bon 0 preja- regt . at 
dice of lawful heirs; for it is the law only that wa FRE 


can declare an heir, If the baſtard has law full 
children, he may teſt, and name tutors and cu 
rators to them, 8. March 1628, Muir; * 5 0 09 
in ſuch caſe, the King can have no intereſt in 
his eſtate, the baſtard's children being his law- 
heiss.. 


Founded: in marriage, can be claimed only by oY to 
theſe who are born in lawful marriage 3 the . 
iſſue therefore of an unlawful marriage is inea- 


pable of ſucceſſion. Marriage entered into af. 


ter divorce for adultery, between the perſons 
guilty, is declared unlawful, and their iſſue in- Bate: F 
8 


baſtard is not only excluded, 1. From his fa- of legal 


ther's ſucceſſion, becauſe law knows no father, ſucceſſion Tug 


who is not marked out by marriage; and 2. 


gn” + 4 Ms £3 44 7 
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From heritable ſucceſſion, becauſe he cannet 
be pronounced lawſul heir by the inqueſt in 9 


terms of the brief; but alſo, 3. From the 

moveable ſucceſſion of his mother; for, tho 
the mother be known, the. baſtard is not her 70 
lawful child, and legitimacy is implied in all 
ſucceſſion deferred by law : and, if a baſtard 
might be decerned neareſt of kin to his mother, 
he would, by neceſſary conſequence, be -inti- 


tled to an equal ſhare of her moveable ſueceſſi- 


on with any of her lawful children. A baſtard, But not > 


tho' he cannot ſucceed jure ſanguinis, may ſuc- by Jet 


ed to the ſucceſſion, by an entail or teſla- es 


ment. 
5. Certain perſons, tho” born in lawful mar- 
riage, are declared incapable of ſucceſſion by 
ſtatute. 


The legal rights of ſucceſſon, being — | 


incapable 5 


Fo 


_— - 
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— 5 ** ftature. The director of ihe Weng was, 
er. by 1609, c. 4, diſcharged from iſſuing precepts 


Wks retour, in favour of perſons excommunica- 


| far anti- ted ; and ſubject· ſuperiours wete-left at liber- 
ently in- ty to refuſe briefs and precepts of clare conflat- 


—_ in their favours; but theſe penalties are now 


Aliens taken off, by 1690, c. 28. Aliens are, from 


cannotſue · their allegiance to a foreign Prince, incapable 
ceed in of ſucceeding in feudal rights, without natu- 
un. ralization; F. . 2. 66; ſee 1558, C 65, 66. 
1669, c. 7. That part of theſe ſtatutes whichi 
ſuppoſes them alſs incapable of moveable ſue 
ceſfion, tho? it obrains, at this day, in ſome o- 

TY _ ther-countries, is not in force with us. One 
born in æ foreign ſtare, of Brizh proteſtant 

5 parents, is not an alien in the judgment of law, 
| Nor Pa- ſee 10m An. c. 4. Perſons educated in or pro- 
Eg ey feffing the Popiſh religion, if they ſhall neglect, 
ounce upon their attaining the age of 15 years, to re- 
opery. nounce its doctrines by a ſigned declaration, 
cannot ſueceed in heritage; but muſt give 

place to the next Proteſtant heir, Who will hold 


5 the eſtate irredeemably, if the Popiſh heir does 
not, within ten years after incurring the irri- 
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11 firſt objects of law: a#:ons are its third 
object, whereby perſons make their rights ef- 
fectual. An action may be defined, a demand 
regularly made and inſiſted in, before the judge 
competent, for the attaining or recovering of 
a right: and it ſuffers ſeveral diviſions, ac- 
cording to the different natures of the rights 
purſued upon. | 


the thing itſelf, and which therefore may be 
directed againſt all poſſeſſors of that thing: 


able ſubject, when founded on a jus in re, is 
in the proper acceptation real; but real acti- 
8 ons are in vulgar ſpeech confined to ſuch as a- 
4 riſe from heritable ſubjects. A perſonal acti- 
on is founded, only on an obligation undertaken 
for the performance of ſome fact or the deli- 
very of ſome ſubject; and therefore can be 
| purſued againſt no other than the perſon obli- 
un ged, or his heirs. Both rights are included in 
. an infeftment of annualtent, which contains 


not only a perſonal obligation n the granter o 
pay, but a right of hypothec in the ſubject. it- 
ſelf ;- and thegfore the creditor can either pur- 


ſue the granter or his repreſentatives: in a per- 


* X . „ 4 . - s - 2 
7 ; > * : F ö : 83 
; » q F 
* , N * 
* A 7 „ a. £ we * .: * 
% * 4 * 1 7 . « 
©” rw : 8 BH & 3 " » 1 1 
3 E 1 „ TL) EW. 643 4 * 2 : 
4 ; 8 l E 25 8 
4*% . 2 * . + 1 4 4 f 
f " N 3.4 * 4 , '” 
75 ; A : wr 2 * 175 272 1 3 
8 * 7 1 5 - . X of * 1 * 2 1 7 
* * . . 1 ; 
o Co . 
I | Fe 1 * > P * - . 
on LE! y 1 * N 7 91 
* 1 5 


thus, an action for the recovery even of a move- 


> 


* % . 


TI FlrrznTo of perſons and things, the two Actions. 


2. Actions are ejther real or perſonal. A Real and 


real action is that which ariſes from a right in perſonal. 


y $4 r N * 
1 Amn e 1 ö r i 
2 9 N TR 7 The FFF 3 n * 2k 
= * 9 . N Tn”; 3 * 4 5 
4 5" 7 e * on 
2 5 Ne Rs 4 / * 
WOT OWE: 6 : — 


—_ Of © Attions. 

„ ſonal action; or he may, for his payment, in- 

ſiſſt in a real action, againſt the tenants or other 

pPoſſeſſors of the ſubject affected, tho? they 
ihould not repreſent the granter. 

Poynding 3. Poynding of the ground, «ho' it be pro- 

of the yerly a diligence or an execution, is generally 

ground * conſidered by lawyers, as a ſpecies of real acti- 

ons; and is ſo called, to diſtinguiſh it from 

perſonal poynding, which is founded on an ob- 

ligation merely perſonal. Every debitum fundi, 

whether legal or conventional, is a foundation 

for this action. It is therefore competent to an 

annualrenter, for the annualrents due upon his 

right; to a ſuperior, for his feu- duties or for 

his gon- entry- duties before declarator, accor- 

ding to the diſtinction laid down, 2. 5. 193 

E and in general, to all credirors in debts which 

= make a real burden on lands. As it proceeds 

. on a real right, it may be directed againſt all 

—_ i goods that can be found on the lands burdened, 

even tho? the original debtor ſhould be diveſt- 

ed of the property in favour of a ſingular ſuc- 

ceſſor: but, 1. goods brought upon the 

ground by ſtrangers are not ſubject to this di- 

ligence, 6. Feb. 1679, _Collet. 2. Even the 

s of a tenant cannot be poynded for more 

than his term's rent, by 1469, c. 37, i. e. as 

i | Practice has explained it, for more than the 

A | tenant was de faf7o due to his maſter of bygone 

q rents, at the time of poynding,. fee Gosfor 14 

July 2 L. Potvrie. | 

4. In a poynding of the ground, not only the 

natural poſſeſſors muſt be called, but the pro- 

Prietor ot the ground, ho has an obvious in- 

| tereſt in the iſſue of the cauſe : where therefore 

the action is brought againſt lands that are 

granted 
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granted in wadſet, the wadſetter muſt be cited 
who is really the proprietor, and not the rever- 
fer who has the bare right of redemption. The 
defenders called in this action, are called, not 
as debtors to the purſuer, but as proprietors or 
poſſeſſors of the lands affected; becauſe, the 
proceſs being founded on a real right, affects 
the lands themſelves. A decreet therefore, when 
it is once obtained upon it, operates againſt all 
ſingular ſucceſſors in the lands, without any 
new ſentence, 26. June 1662, Adamſon: where - 
as in perſonal poynding, the goods are not 
poynded, as being on the ground of any ſpe- 
cial lands, but as the goods of the purſuer's 
debtor; and therefore the warrant cannot ex- 
tend againſt the goods of any other than the 
debtor. | "IP V 
5. Actions are either ordinary or reſciſſory. Actions 
All actions are in the ſenſe of this diviſion or- _ reſi. 
dinary, which are not reſciſſory. Reſciſſory a- fory, 


* 
: ro 
* 4 


ctions are divided into actions of proper im- 


probation. 2. Actions of reduction · improbati- 

on. g. Actions of ſimple reduction. Proper 
improbations, which are purſued for declaring 
writings falſe or forged, are treated of below, 

4. 4. 23. Reduction- improbation is an action, Re q,az;. 
whereby a perſon who may be hurt or affected on- impro- 
by a writing, inſiſts for the production thereof bation. 

in court, in order to have it ſet aſide or its ef- 


fect aſcertained, under the certification that the 


writing, if not produced, ſhall be declared 
falſe, forged, and improven. This certificati- 
on is a fiction of law, introduced that the pro- 
duction of writings may be the more effectu- 
ally forced; and therefore it operates only in fa- 
vour of the purſuer, (4. 2. 20.) ſo that the 
„ 9 writing 
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To whom 


„ 
.. wtiting, tho declared 

gh, as to third parties. Becauſe the ſum- 

ions in this proceſs is founded on alledged 


tiring, tho declared falſe, continges in full 


grounds of falſhood, his Majeſty's Advocate, 


- Who is. the public proſecutor of crimes, muſt 


concar in it. Ws 
6. This action may be founded, either up- 


compe on a real intereſt, or a perſonal. A proprietor 


tent, 


of lands has a real intereſt to reduce all deeds 
affecting his eſtate : and tho? a purſuer's inter- 
eſt, in conſequence of his property, appears 
to be equally ſtrong, whether the deeds chal- 
lenged flow from his author or not; yet by opr 
practice hitherto, no writing can be called for 
in tlas proceſs, but theſe which have been grant- 
ed by perſons, with whom the purſuer connects 
a progreſs, St. 595.—F, 16. Dec. 1709, L. In- 
nercauld. By our older forms, one whoſe right 
to lands was merely perſonal, could not call for 
ſeiſins of theſe lands in order to reduction; 
but now he can, if they are granted by his au- 
thor, 24. Jan. 1739, Keith. Where the wri- 


tings called for, were not granted to the de- 


fender himſelf, but conveyed to him under ſin- 
gular titles, the purſuer was formerly obliged 
to cite the defender's authors who were liable 
to their diſponee in warrandice ; but to pre- 
vent unneceſſary delays, defenders are, by the 
preſent practice, obliged to cite their own au- 
thors, A. S. 16, Feb. 1723. A reduction- 
improbation is founded on a perſonal intereſt, 
when one inſiſts for certification againſt deeds 
granted by himſelf, or by any of his predeceſ- 
ſors whom he repreſents by ſervice ; but this 
is not competent to an apparent heir, becauſe 
he can have no intereſt till he be ſerved. 
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5. As the certification in this proceſs draws Terms 


after it ſo heavy conſequences, three ſucceſſive figned for » 
terms were, by the former practice, aſſigned to FEI, = 


the defenders for production, which are redu- 
ced to two, by 1672, c. 16, F. 25, concerning e 
the Seſſion. After the ſecond term is elapſed, 
intimation. muſt be made judicially to the de- 
fender, to ſatisfy the production within ten 
days; and till theſe are alſo expired, no cer- 
tification can be pronounced, Ad. S. 1. Jan. 

1709. Certification cannot paſs againſt wri- "ang | 
tings recorded in the books of Seſſion; pro nag 
vided a condeſcendance thereof, containing gainſt wri- 
the dates of their regiſtration, be offered be; tings i 
fore extracting an act for the ſecond term be-? lica cu 
cauſe ſuch writings, being in the cuſtody # * 
keeper of the Seſſion- regiſter, are conſidered 

as already in the hands of the clerk of court: 

but ſuch condeſcendance is not ſufficient to ſtop 
certification againſt charters, retours and other 
writings recorded in chancery, 20. March 1633, 

the King's Majeſty, becauſe the record of 
chancery is independent of that of the Seſſion. 

In the caſe of a writing regiſtred in the books 

of an inferior court, an extract itſelf from the 
regiſter will not defend againſt certification: 

the defender muſt apply for a warrant to tranſ- 

mit the principal writing to the proceſs. 
8. In an action of ſimple reduction, the cer - Simple re- 
tification is only temporary, declaring the wri- Auction. 
tings called for, null until they be produced; 

ſo that they recover their full force after pro- 
duction, even againſt the purſuer himſelt ; for 

which reaſon, that proceſs is now ſeldom uſed. 

Becauſe its certification is not ſo ſevere as in re- 
duction · improbation, there is but one term aſ. 

„ | ſigned 
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| called for. | 5 FAC ISLES 
Grounds . 9. The moſt uſual grounds of reduction of 
ofreducti- writings are, the want of the requiſite ſolem- 
on. nities (3. 2. 3.) or that the granter was minor; 


* 


(.̃ . 7. 19.) or interdicted; (1. 7. 34.) or inhi- 


| bited; (2. 11. 2.) or that he ſigned the deed on 
„  deanth-bed; (3. 8. 46.) or was compelled or 
frightened into it; or was circumveened; or 


that he granted it, in prejudice of his lawful 


creditors. - Rf OuILY „ 
Reducti- 10. In reductions on the head of force, or 
on upon fear, or fraud and circumvention, the purſuer 
_ or muſt libel the particular circumſtances from 
— which his allegation is to be proved: and, tho? 
vention. not any one of them ſhould be relevant by it- 
ſelf, they may, when joined together, be ſuf- 
ficient to reduce the deed. Where therefore 
there is the leaſt appearance of relevancy; the 
Lords are in uſe, before anſwer, i. e. before 
pronouncing any interlocutor upon the relevan- 
cy of the circumſtances libelled, to allow a 


conjunct proof to both parties, as to the man- 


ner of granting the deed. Reduction is not 
| competent upon every degree of force or fear: 
it muſt be ſuch as would ſhake a man of con- 
ſtancy and reſolution. Neither is it compe- 
tent on that fear which ariſes from- the juſt au- 


thority of huſbands or parents, over their wives 


or children, J. 21. 22. de rit. nupt.; or of ma- 
giſtrates over theſe ſubjected to them, J. 3. f. 
1. guod met. cauſ. Nor upon the fear ariſing 
from the regular execution of lawful diligence 
by caption, provided the deeds granted relate 
to the ground of debt contained in the dili- 
„ pence, 22. Jan. 1667, Mair: but if they have 
no 
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. OT POST ne nn 
11. Where a perſon of a weak or facile tem 


of 
— per executes a deed in itſelf irrational, the moſt 
; llender circumſtances of fraud on the part of 
* the receiver, will be laid hold of, to ſet it a- 
n ſide; but without ſome ſuch circumſtance, tige 
r deed muſt ſtand: for, let a perſon: be ever ſo 
Jy ſubje& to impoſition, if he is not fatuous or © 
1 legally interdicted, his deeds are effectual, un- 

leſs they have been elicited from him by unfair 5 
r practices. Yet where the deed itſelf diſcovers 5 
r oppreſſion, or a catching an undue advant 
1 from the neceſſities of our neighbour, dole is 
K ſaid ineſſe in re, and fo requires no extrinſic 
5 proof. Thus, a bond taken from an heir for 
* quadruple the ſum lent, payable in the event 
. he ſhould ſucceed to his predeceſſor, was re- 
: duced, except as to the principal ſum really 
2 advanced, and intereſt, 13. Fuly 1745, Wer- 
, 12. The reduction of alienations in preju- ReduRi- 
| dice of creditors, is founded upon act 1621, on upon 
c. 18, which we have borrowed from the Ko- 5 act 
| man law, l. 1. et ſeqq. quae in fraud. cred. By pit part 


the firſt part of this ſtatute, all alienations of the act. 

granted after contracting of lawful debts, in fa- 

vour of conjunct or confident perſons, without 

true, juſt and neceſſary cauſes, and without a 

Juſt price really paid, are declared null. One 

is deemed a prior creditor, whoſe ground of 

debt exiſted, before the right granted by the 

debtor, tho* the document of the debt ſhould 

bear a date poſterior to it, 21. Jan. 1669, 

Creditors of Pollock.——27. Fuly 1669, Street. 

Perſons are deemed conjunct, whoſe relation 
N | tO 
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cao, to the granter is ſo near as to bar them from 

3 ſe, 8. Feb. Lord. Ei- 

[dent per- judging 1 in his cauſe, 8; Feb. 1712, Lor 

ſons, « Zank. Confident perſons are thoſe who appear 
to be in the granter's confidence, by being em- 
ployed in his affairs, or about his perſon ; as a 
writer, ſteward, or domeſtic ſervant. _ + 

What 13. Tho' by che letter of this act, the * 

* are to be reduced muſt be granted, both without a 

reducible. price paid, and in favour of a conjunct or con- 
fident perſon, yet by practice, gratuitous rights, 
even where they are granted to ftrangers, are 
ſubject to reduction. But rights, tho* gratui- 
tous, are not reducible, if the granter had, at 
the date thereof, a ſufficient fund for the pay- 
ment of his creditors, D. 287.— H. 9. Pro- 
viſions to children are, in the judgment of 
law, gratuitous; fo that their effect, in a que- 
ſtion with creditors, depends on the ſolvency 
of the granter. But ſettlements to wives, ei- 
ther in marriage contracts, 18. Nev. 1729, 
Creditors of Thoirs, or even after marriage, 
are onerous in ſo far as they are rational; and 
conſequently are not reducible, even tho' the 
granter was inſolvent, 11. Jan 1738, Robert- 
ſon.— 17. Feb. 1738, Sir R. Mackguzie. This 
rule holds alſo in rational tochers contracted 
to huſbands, 22. Jan. 17514, Lockhart + but 
both are to be qualified with this limitation, if 
the inſolvency was not publicly known ; be- 
cauſe in that caſe, it is a fraud in the receiver 
of the right, to contract with the hrs a 23. 
Nov. 1680, Wood. Br 72. 

On whom 14. The creditor who quarrels the deed, 

docs the muſt, by the words of the act, prove that it 


2 of as gratuirous, either by the oach or writing 


lie. ol the receiver; but, as the ſtatute is now ex- 
plained, 


| oncrous cauſe of his Ahr, not mere 2 his, 


ereditor be but inchoated, it is ſufficient meant by 


fonable time, is not intitled to reduce any 1 


plained; e — 


own oath, but by ee eircumſtances or ads  _ = 
minicles, 1.5; Dec: 1671, Duff: if there is no "= 
real ground of ſuſpicion, the ſlighteſt admini- i 
cles will ferve; H. 105. Where. a right is 
granted to a ſtranger, the narrative of it ex - 
preſſing an onerous cauſe is ſufficient per /e, to . 
fecure it againſt reducyions 22. n 40903 * 2 - 
75 ww 55 — 
5. By a ſecond branch of chis ſtatute; all Ei - 
echt payments or rights made by a cn 48. of " 
rupt to one creditor, in defraud of the more 
timeous diligence of another, are reducible at 
the inſtance of that creditor who has uſed the 
prior diligence. Rights granted by the debtor, = 
in conſideration of ſums inſtantly advanced by _ 
the receiver, are not ſecurities given to credi- 1 
tors, and ſo do not fall under the ſanction of | 
the ſtatute ; e. g. a ſale of lands, 8. Feb. 1681, = 
Neilſon, or a bond of borrowed money, 28. = 
June 1665, Monteitb. It the diligence of a What is A 


ground for the reduction of poſterior —_ Fe 


rights granted to his prejudice, F. 9. Jau. 
1696, Brown ; but the creditor who neglects 
to compleat his begun diligence within a rea- 


right granted by the debtor, after the time that 
the diligence is conſidered as derelinquiſhed, * 
July 1709, Drummond. 

16. A prohibited alienation, when convey- The re- 
ed by. the receiver to another who is not privy MOM. 
to the fraud, ſubſiſts by the ſtatute in the per- , wa. 
ſon of the bona fide purchaſer. Where the con- — 
junction or confidence between the granfer and ſueceſſors. 


Vol. II. . receiver 


” 


. 4 


receiver cannot ba pore ved, either hom: any 
tenor of the right, oram che conveyance of 
it to the purchaſer, themrebaſer is not pre- 
ſumed to have been partaker of the fraud, g. 
Juan. 1730, Allan. The ſtatute declares all 
CI alienations, made contrary thereto, to be null, 
f Nollity either by way of action or exception. But in 
ere: practice, it is only in the caſe of moveable. 
* rights, that the nullity is receivable by exce- 
ption. ption, 16. June 1671, Bower: it myſt be de- 
3 ececKꝓblwWared by reduction, where the right is heri- 
I 0 | table, 22. July 1664, Lord Loure. p 
3 Reducti 17. By act 1696, c. 5, all alienations by a 
3 on upon bankrupt within 60 days before his bankruptcy, 
. the act to one creditor in preference to another, are re. | 
1 1696. ducible, at the inſtance even of ſuch co- credi- 
= tors as have not uſed the leaſt ſtep of diligence. 
6. A bankrupt is there deſcribed by the following C4 
characters; diligence againſt him by horning | 
and caption; and inſolvency, joined either 
with impriſonment, retiring to the ſanctuary, 
| abſconding, or forcibly detending himſelf from 
diligence. Ir is ſufficient that caption is raiſed 
againſt the debtor, tho* it be - pot executed, 
3 he has retired to ſhun it, 24. Feb. 
„Lord Kitkerran, This act provides, 
= all heritable bonds or rights on which ſei- 
fin may follow, ſhall be reckoned, in a queſtion 
with the granter's other creditors, to be of the 
date of the ſeiſin following thereon; and it 
has been variouſly decided, whether heritable i 
bonds granted in ſecurity of debts. preſently 
1 contracted, fall under this branch of the ſtatute ; 
4 but by the laſt deciſion, F. v. 2. 189, the act 
was found to relate only to ſecurities for for- 
mer debts, and n not to nova debita. 
; 18. Diſpoſitions 


ct or ſhould contain Munreaſonable or partial 
clauſe preferring any one of them before the 


reſt, are reducible by ſuch of the creditors as 


do not conſent or accede thereto; for the right 


which law has given to creditors, to affect their 
debtor's eſtate by diligence, cannot be exclu- 


ded of reſtrained, by a deed of the debtor, im- 
poſing a truſtee upon them without their own 


conſent, 12. Fuly 1734,  Snee. The reſciflory 


action of e is 9 Deron; 46% 
15. 16. 


19. Actions are either rei ae by Aale 
which the purſuer inſiſts barely to recover the Faroe 


ſubject that is his, or the debt due to him: and 
this includes the real damages ſuſtained by the 
purſuer, damnum et intereſſe : Or penal, where 
ſomething is ſought by way of penalty, over 
and above repetition and real damages; as in 
the action on the paſſive titles againſt vitious 
intromettors, where the purſuer recovers bis 
whole debt, and not ſimply the value — IN 
goods intrometted with. 


20. Actions of ſpuilzie, 300 ach intru- PONG of 
ſion, are penal. An action of ſpuilzie is com: ſpuilzie. 


petent to one diſpoſſeſſed of a moveable ſubject 
violently, or without order of law, againſt the 
the perſon diſpoſſeſſing, not only for being re- 
ſtored to 'the poſſeſſion of the _— if ex · 
tant, or for the value, if it be deſtroyed, but 
alſo for the violent profits, (as to which, ſee 2. 
6. 23.) in caſe the action be purfued within 


three years from the ſpoliation. The pur ſuer 
need prove no more, than that he was in law- 
ful poſſeſſion: nay, wy the defender muy 

offer 


1 | rar 1 5 | * . debtor, in Trat 11 
of : is CT editors, even. tho? . 


4 


N 


probable title Kr wha T did, quilher fitulus | 
-excuſat a ſpolio; or that he made voluntary 
reſtitution 4e recenti, of the goods ſpuilzicd, 
a cum omni cauſa; Ejection and intruſion are in 
ion beritable ſubjects, What ſpuilzie is in move - 
T 2 ables. The difference betwixt the two firſt is, 
ttat in ejection violence is uſed, whereas the 
intruder enters into the void poſſeſſion, with: 
b out either title from the proprietor, or the 
* warrant of a judge. The actions ariſing from 
All che three, are of the fame general nature. 
Con- 2. The . of contraveation of law - bor 
vention of rows is alſo It proceeds on letters of 
law-bor- law - borrows 3 borgh, caution)which con» 
rows. tain a warrant to charge the party complained 
| upon, that he may find ſecurity, not to hurt 
= . the complainer in his perſon,” family-or-eſthre; 
$ 1429, . 129.5—1581, 6. 117. Theſe letters 
do not require the previous citation of the par · 
ty complained upon, becauſe the caution re- 
uired, is only for doing what is every man!; 


>. oa en enim c / DD. Jeez 


3 , but, before the letters are executed a- f 
A 11 1 the perſon complained upon, t the com -· 6 
=... Fam mult make oath that he dreads bodily | | 
4 * harm from him. The penalty of contraven- 

: tion is aſcertained to a ſpecial ſum, accordinę | 


to the offender's quality, the half to be appliec 
to the fiſk, and the half to the complainer, 
1593, c. 166; which may be demanded; rho? 
the perſon complained upon, ſhould not have 
found caurion, - in obedience to the letters. 
Contravention is not incurred by reproachful 
words uttered n hip complainer, where 


they 


He PO a SPIEESES S 


Scotland, is underſtood an extracted interlocu» 


. 2 Mea | Garret 5  * +&. . * Qu 


movings, (2. 6. 22.) and they are competent, 


b : 
o 
. 
15. | 


tranſmiſſi- 


the action, if it has been commenced and Ii e 
linquent ſhould. die during the dependanee: 

for by litis-conteftation, the former ground of _ 
action is innoyated, and a judieial contract un- 1 


derſtood to be entered into by the parties, ſub · 


jecting themſelves to the deciſian of the judge; 
from which a new quality is co mmum rated to 
the actiqn. By litis· conteſtation in the law of 


tor of the judge, admitting the libel or de · 
fences to a proof, 7. Feb. 15 12, Stuart. 
23. The moſt celebrated diviſion of actions 
in our Jaw, is into pgtitory, poſſeſſbry, and de- ü 
claratory. Petitory actions are theſe where Adions 
ſomething is demanded from the defender, in petitor . 
conſequence of a right of property or of cre- {2 
dit in the purſuer's perſon: thus, actions for 7 
reſtitution of moveables, actions of poynding, f 
of forthcoming, and indeed all perſonal actions 

upon contracts or quaſi - contracts, are 1 
Poſſeſſory actions are theſe which are founded, Poſſeſſory, 
either upon: poſſeſſion alone, as ſpuilzies; or 
upon poſſeſſion joined with another title, as re- 


eit 


4 PRs of 
ettati- action, competent to the proprietor of a land 


it, or for — F 22 Wo alogous to the in- 
terdicts of the Roman li uorum bonorum, uti 
Macetis, and unde vi. The nature and privi- 
2 of poſſeſſion have been "_—_— wn ws 
(2. 1. 12. ef ſegg.) 
24. An ion of moleſtation is a. poſſelldey 


eſtate, againſt theſe who diſturb his poſſeſſion. 
It is chiefly uſed in queſtions of commonty or 
contraverted marches. Where it is purſued 
before the Seſſion, the Lords are, by an act of 
| ſederunt, ratified - 1587, c. 42, ordained to 
remit the cauſe to the Sheriff of the county 


where the lands lie; who is impowered to take | 


ition of the marches, and to put the facts 
contained in the libel and defences, to the know- 
ledge of an inqueſt, conſiſting of perſons dwel- 
ling in de pariſn, moſt of them landed men: 
but this is now ſeldom practiſed; for the Lords 
ordinarily allow a proof to be brought before 
themſelves, and give judgment thereup 
Where a declarator of property is conjoined 
with the proceſs of. moleſtation, the court of 
Seſſion alone is competent, to the W As 


| tions on brieves of perambulation, 1579, c. 
79, have the ſame tendency with moleſtations, 


vix. the ſettling of marches between conter- 
minous lands; the difference ſtated by ſome 
lawyers between the two, is, that the firſt ſort 
is founded ſolely on a right of property, and 
ſo is petitory; whereas in moleſtations, the 

rſuer founds alſo on his poſſeſſion. | 

25. The action of mails and duties is ſome- 


mails * times petitory, and ſometimes poſſeſſory. In 


ener caſe, it is directed againſt the tenants and 
m 


natu and 
to the purſuer of theFents remaining in the 
hands of the defenders for bygone crops, and. 
of the full rent in all time coming. It is 
competent, not only to a proprietor whoſe 
right is perfected by ſeiſin, but to a ſimple diſ 5 

nee; for a diſpoſition of lands includes a 
right to the mails and duties: and to an ad- 
judger; for an adjudication is a judicial diſpo- — 
fition. In the petitory action, the purſuer, ſince Petitory, 
he founds upon right, not poſſeſſion, muſt 
make the proprietor of the lands from whom 
the tenants derive their right, party to the ſuit: 
and he ought to deduce his titles from his pre- 
deceſſors or authors by charter and ſeiſin, as 
high as he can, in his ſummons. In the. poſ- poſſeſſo- 
ſeſſory, the purſuer who libels that he, his pre- ry. 
deceſſors or authors, have been ſeven years in 
E and that therefore he has the bene- 

t of a poſſeſſory judgment, need produce no 
other title than a ſeiſin, which is a title ſuffi- 
cient to make the poſſeſſion of heritage law- 
ful; and it is enough, if he calls the natural 
poſſeſſors, tho he ſhould neglect the proprie- 
tor. A poſſeſſory judgment founded on ſeven 
years poſſeſſion, in conſequence either of a ſei- 
ſin or a tack, has this effect, that tho* one 
ſnould claim under a title preferable to that of | 
the poſſeſſor, he will not be ſuffered to com- a 
pete with him in the poſſeſſion, until in a for- 
mal proceſs of reduction, he ſhall obtain the 
poſſeſſor's title to be declared void. ” 
26. A declaratory action is that wherein peclara- 
ſome right is craved to be declared in favour of tory acti· 
the purſuer, but nothing ſought to be paid or ons. 
performed by the defender, ſuch as * 
| o 


perties. 
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gal reverſion, actions Wmpetene to ſuperiors 
or their donataries, 'for declaring caſualities 


. by vaſſals, Se. Under this claſs may 
Ye al 


be alſo comipreherided reſciſſory actions, which 
without any perſonal concluſion againſt the de- 
fender, tend ſimply to fet aſide the rights or 
writings Hibelled, in confequence of which, a 
contrary fight or immunity ariſes to the pur- 


- fuer. Declarators of property are now ſeldom 


ufed, becauſe rights affecting property are more 
effectually forced into the fieid, by the action of 
reduCtion-improbation, which has always a de- 


Their pro- Claratory conelufion fubjoined to it. Decrees 


upon actions that are properly declaratory, con- 
fer no new right: they only deelare what Was 
the purſuer's right before, and fo have a-retro- 
ſpect to the period at which that right firſt com- 


 menced, as in deelarators of liferent eſcheat, 


(2. 5. 33-): but this character is not applicable 


to moſt of our declaratory decreets. Declara- 


tors, becauſe they have no perſonal conclufion 


againſt the defender, may be purſued againſt 


an apparent heir, without a previous charge 
given him to enter to his predeceſſor, unleſs 
where ſpecial circumſtances require a charge. 


Adtion of , 27- An action for proving the tenor, where- 


proving 


a writing which is deftroyed or a miſſing, is 


the tenor. endeavoured to be made up, is in effect decla- 


Cat, ar 


minis. 


ratory. In obligations that are extinguiſhable 


barely by the debtor's retiring or cancelling 


them, the purſuer, before a proof of the tenor 
is admitted, muſt condeſcend on ſuch a caſus 


 amiſſionis, or accident by which the writing was 
deſtroyed, as ſhews it was loſt when in the cre- 


ditor's poſſeſſion; otherwiſe bonds that have 
been 
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ſubſiſting againſt him: 

but in writings Which require contrary deeds 

to extinguiſh their effect, as aflignations, diſ- 

poſitions, charters, Sc. it is ſufficient to libel 

that they were loſt any how, even caſu fortul- 

to, St. 63. 4 cd FFV 
28. Regularly, no deed can be revived by Admin 

this action, without ſome adminicle in writing, cles iu 

i. e. without ſome collateral deed referring to a 

that which is libelled; for no written obliga- 

tion ought to be raiſed up, barely on the teſti- 

mony of witneſſes: yet where one's whole 1 

writings are deſtroyed by fire, or in other ſuch 

ſpecial caſes which call for an extraordinary re- 


medy, a proof of the tenor may be admitted 


without any ſuch adminicle, St. 634. It theſe 
adminicles afford ſufficient eonviction, that the , 
deed libelled did once exiſt; the Lords admit 


the tenor to be proved by witneſſes, who muſt 


depoſe, either that they were preſent at ſign- 
ing the deed, or that they afterwards ſaw it 
duely ſubſcribed. Where the relative writings 
repeat all the ſubſtantial clauſes of that which 
is loſt, the tenor is ſometimes ſuſtained with- 
out witneſſes, F 26. June 1712, Inglis. Where 
the writing libelled is ſaid co have contained a- 
ny clauſes uncommon. or extraordinary, all . 
theſe muſt appear by the adminicles ; other- * 7 
ways a right might be reared up, of a quite 7 


different nature from that which was loſt. 


29. The tenor of all writings, both volun- Can the 
tary and judicial, may be proved by this acti. cor of 
on; even decrees of appryſing, which of all coor i 
others require the greatett nicety of form. D. proved d 
283. By act 1579, c. 94, the tenor ot letters 

Vol. II. * of 


F horning — there 
| not been judicially p why id, cannot be 

by witneſſes; but this ſtatute does not ſeem to 

extend to the caſe of bornings ſupported by writ- 


: are, becauſe of their importance, 'appropriated 
EE | to the court of Seſſion, and the witneſſes muſt 

EE 3 e their teftimonies in n of all the 
bo. bids,” 5 

Multiple 30. The ton 4 double or ealriphs poynd- 

poynding. ing may be alſo reckoned declaratory. - It is 
competent to a debror, who is diſtreſſed or 
threatened with diſtreſs, by two or more per- 
ſons claiming right to the debt; and who 
theretore calls the ſeveral claimants into the 


A 1 field, in order to the debating and ſettling their 


+ ſeveral preferences, that ſo he may pay fecure- 
ly to him whoſe right ſhall be found prefer- 
able. This action is daily purſued by an ar- 
reſtee, in caſe of ſeveral arreſtments uſed in his 
hands for the ſame debt; or by tenants, in 

3 the caſe of feveral adjudgers, all of whom 

F claim tight to the ſame rents. In theſe com- 

| petitions, any of the competitors may bring 


the tenants, or other debtor, without their con- 
1 ſent, or even tho* they ſhould diſclaim the 
1 proceſs; ſince law has introduced it as the 
proper remedy for getting ſuch competitions 
=_ determined. And in all ſuch proceſſes, while 
* the ſubject in controverſy continues in medio, 
4 any third perſon who conceives he has a right 

|  ..._ to it, may, tho? not called as a defender, pro- 
= duce his titles, and will be admitted for ais in- 
=; - q tereſt i in * competition. REY 


ten adminicles. Actions of proving the tenor 


an action of multiple poynding in name of 
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becauſe they: ar are ee y preparatory or e aftions. = 
vient to other actions. Thus, exhibitions ad Ex — 99 
deliberandum, (g. 8, 27.) are intended only wp 2 
pave the way for future proceſles, © Where a 
party in a ſuit was to prove a point, by m—_— 
which were in the hands of a third perſon, a | _ 
ſeparate action was, by our ancient forms, . A 
— for foreing the exhibition thereof, St; 68 33 N 
but this is now done ſummarly by an incident be | 
diligence granted by warrant, of the court, a- dilggence. 

gainſt the havers or poſſeſſors of theſe writings, 

for exhibiting them. The perſon cited upon 

this diligence. muſt either produce the writings. _-. 
called for, or depoſe that they neither have ' 
them, nor had them ſince the citation, nor 55 = 
have ey hots put chem out of their cuſto-, © 

dy to elude 2 future citation, nor _— --© 
whom they were taken away, nor where 

preſengly are: ſee AF. S. 22. Feb. 1688. 

32. An action of transference is alſo of this Transfs- 
ſort, whereby an action, during the dependance cg. 
of which, the purſuer or defender happens to 
die, is craved to be transferred from the de- | f 
funct to hin preſentative, in the ſame. condi-- i 
ton in which it ſtood formerly: if it is the _ 
purſuer Who is dead, it was called a transfe- = 
rence ative; if the defender, it is a transfe-. 

18 rence Paſſive. Upon the purſuer's death, his- 

le heir may — by 1693, c. 15, inſiſt in the | 4 
0 cauſe againſt the detender, without a transfe=  .. 
* wy 1 
* 


rence ative, upon producing, either a retour 

or a confirmed teſtament, according as the 
- BM ſubject:is heritable or moveable; but transfſe- 
A rences paſſive are by that act continued on the 


n ret ** it being reaſonable oy the = 
ath * 1 


2 * = rener 
LS Ch 


Lo 


Pe 

+3 

4X 
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den of a ane * 
© * t,co his heir, before te be 3 to defend in 
N . # proceſs, ' of which perhaps he knew nothing 
| before. Transferences, being but incidental to 
bother actions, can be pronounced by chat in. 
ferior judge alone, before whom the principal 
ceuauſe depended: but, where the repreſenta- 
af rives of the defunct live in another territory, it 
is is the ſupreme court which muſt transfer; Gef 
| ford, 9. Fan. 1674. Denho'm. By the above 
c.łlited ſtatute, obligations may be now regiſtred 
ſummarly after the creditor's death, which be- 
fore was hot admitted, without a ſeparate pro- 
ceſs of Tegiſtration, to which 0s crore = 
necefſarily to be made a party. ar 1/81Þ 
Wakning, 33, A proceſs of wakening is likeways _ 
Kg Joy 44 An action is ſaid to fleep, when it lies 
| over, not inſiſted in for a year, in which eaſe 
its effect is ſuſpended z but even then, it may, 
at any time within the years of preſeription, be 
revived or wakened by a ſummons,” in which 
the purſuer repeats the laſt ſtep of dhe proceſz, 
and concludes that it may be again carried on, 
as if it had not been diſeontinued. An action 
. that ſtands upon any of the inneffÞi6uſe* rolls 
SE - cannot ſleep, nor an action in which decreet is 
proncuiiced z* becauſe it has got its full com- 
pletion: conſequently the decree may be ex. 
tracted after the- year, withour the n of 
4H awakening. -* 
„ Tranſ- 24. An Aion of enmſompe falls under: the 
. pmpt. ſame elaſs. It is competent to thoſe who have 
| a partial intereſt in writings that are not in their 
own euſtody, againſt the poſſeſſors thereof, 
for exhibiting them, in order to be enſign. 
e ed f for their * behoof. The the ordinary-title 
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inns) can ſhow-thavheahas W 

— the writings ; but, 'in'thisraſe; he 

muſt tranſume them on his on chärges a. 

ctions of tranſumpt may be pur ſuec beſbte an 

judge ordinary. After the writings to be 

tranſumed are exhibited, full doubles a made 

out, collated and ſignech by one of the clerkks 

of court, Which are called tranſumpts and 

are as effectual as an extract from "the regiſter, 

ſo that they cannot be defeated but by ip 

bation; in which caſe, the uſer of the ttanſ⸗ 

umpt muſt either produce the principal vi- 

tings themſelves, upon a diligence, or other- deere, 

ways, ſuffer certification to paſs againſt! them. 1 

Advocations (1. 2. 20.) and ſuſpenſiuns( l g 
5.) are. not ſo properly acceſſory actions, as jus 3 

* ſteps that give a new form tothe actions 

to which they relate Summonſes prevents - 

termine, which were raiſed for ſhortening che e fre-. 

days of compearance aſſigned in ſuſpenſioſs or vie ur- 

advocations, are now ſeldom uſed ; for the #in9. 

clerk to the pills, by the preſent — ob- 

ſerves a fin rule wir — theſe days . 

compearance, and paſſes no 2 advo- © 

cation Fran as the cuſtom —.— 
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335 Adatons proceeded antientlpzuponbrieves Adiion- 
| iſſuing from the ch directed to th juſti · —_ 
„ ciary or judge — who tried the matter on ys we: 
. by a jury, upon whoſe verdict, jodgment us | 
5 pronounced: and to this day, we retain certain 
* brieves, as of mortanceſtry, ideotry, tutory, 
a pho torn _ e HK "_—_ ag reed | 
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by ut nor es were, 3 1 
Von of the college of juſtice, -introdu- 
ced +4gto- our law, in place of brie ves. A 
1 ſummons, when applied to actions purſued be. 
of fore the Seſſion, is a writ; in the King's name, 
=. iſſuing from his ſigner: upon the purſuer's com- 
plaint, aythorizing meſſengers to cite the de: 
lender nn ſiſt hiniſelf before che court and make 
his defences. When jt- paſſes the ſignet, it 
contains little more than the putſuers name, 
and the date of ſigneting: but, beſore it is 
executed, not only the defender s name and 
the days of compearancę wut be filled up in 
| the blanks left in the ſummons for that purpoſe 
Tbelled (hich was always neceſſary from the nature of 
1 20 che thing ; but the libel, alſo muſt. be ingroſſed 
1 in the ſummons, ſetting; forth the purſuer's 
ground of action againſt the defender, Add. &, 
5 16. Feb. 1723, and 19. Feb. 1742, which, 
3 5 the former cuſtom, might have been dong 
at ar time before ee ſummansa in 
oth The days indulged 5 to a deſander, 
between his citation and compedrance;; to pre- 
Ede wil his defence, are called ini legales. 
gala. he is within the kingdom, twenty one and 
fi days, for the firſt: and ſecond diets-of em- 
pearance, muſt be allowed him for that 
=” . poſe ; and, if furth thereof, ſixty and SR 
1 - Defenders reſiding in Ortncy or Zetland muſt be 
3 Drees cited on 40 days, 168. c. 43. In certain 
3K fommons. ſummonſes which. are privileged, the inducia 
| are ſhortened: ſpulzies and ejections proceed 
an 16 days; vakenings and trans ferences be- 
ing but incidental, on ſix; ſee the liſt of 
pPrivileged ſummonſes, in A4. S. 29. n 
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3 -muſt be e "0 4 e mY 
gainſt the defender, ſo as the laſt diet of Be 
pearance may be within a year after the date of 


the ſummons; and it muſt be called within 4 
year after that laſt diet: otherways, it falls, 


25 if it had not been raiſed. Acts of malver- Ad 
ſation in office by any member of the court, vis * 
offences againſt the Lords“ authority, ad acts a . 


of violence and oppreſſion, committed during 
the dependance of a ſuit by any of the par- 
ties, may be tried without a ann * LY 
ſummary complaint. | 


. Differear- civil-aftions were/by-the Res Ces. 


5 


man hom frequently competent, upon the ſame courſe « 


ground of right, to the purſuer, who, after 
he had prevailed in one action, might inſiſt in 
the other, in ſo far as it contained more than 
he had recovered by the firſt. Our law affords 
no inſtance of ſuch*concourſe ; and where an 
action comprehends more than ſimple reſtituti- 
on, e. g. a removing, ſpuilzie, c. a purſuer 
who reſtricts his demand to, and obtains de- 
ctee merely for reſtitution, cannot thereafter 
commence a new proceſs for the violent pro- 
fits. Vet ¶ ſame fact may be the foundation 
both of a eriminal and civil action; becauſe 


the two have really different purſuers, and are 


intended for different purpoſes: the one muſt 
be proſecuted by the King's Advocate; or at 
leaſt with his concurrence, for ſatisfying the 
public juſtice ; the other by the private party, 
for his own indenfnificition or relief. In ſuch 


a caſe, tho the detender ſhould be abſal ved in 


the criminal trial, for want of evidence by wit- 

neſſes, it is competent to the party injured, o 

— Mum; becauſe, in Nn 
tions 


the oath of his party. 
4 
. tent al the ſame ſubject or ground of right, 
| in at once, in the ſame libel, L. 43. f 1. d 


md the ſame fact, or affecting the 3 
ject. may be accumulated into one libel, 


thus, a perſon who is to reduce a writing — 


upon ſeparate grounds of debt, even by diffe- 


. libel, and requires a ſeparate diſcullion 
5 the Judge : guet NY 101 3 


that e e hes de 
it be compelled to ſweax againſt hirmſelf; 
wheres, in all actions reſtricted to civil ef. 
fe&, the purſuer, if he cannot prove his libel 
by the teſtimony of winelfes, 27 refer ir to 


38. Where different Sons were con 8 


they could not, · by the Roman law, — 


reg. jur. With us, ſeparate vonclufons ariſing 


vided they be not repugnant to one 


which a conſequencial right ariſes to hindelt, 
may ſubjoin to a reduction of the defender's 
right, a declarator of his own, in the ſame! 
ſummons. By the Raman law, one Who had 
ſeparate claims againſt another, proceeding 
upon rights or obligations of the ſame nature, 
might purſue them all in the ſame action; as in 
the caſe of two ſeparate copartneries entered 
into by the ſame perſons, 1. 52. K 14. pro $0: 
cio—l. 25. F. 3. fam. erc. And our law, a 
creditor, to whom two on more ſu 


rent debtors, may throw all into one ſummons: 
but this is not properly an accumulation; of 
different actions into one libel; for every ſepa- 

rate claim or debt is underſtood to make a 


| g 
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1. L. allegations by parties ih a foie muſt —@ 
be ſupported by proper proof. Proba; Probation 
tion is either by writing, by the parties own „ 
oath, or by witneſſes, ' In the caſe of allega- 
tions which' may be proved by either of the 

three ways, the party is ſaid to be allowed a 
proof,” Prout de jure 3 becauſe, in ſuch caſe, Prove & 
all che legal methods of | probation are compe- jure- 
tent to him without exception: if the proof 

he brings by Writing is lame, he may haye re-. 
courſe to witneſſes ; if that alſo fails him, he 

may refer the point to the oath of his adverſa- 
T" but, if he ſhould firſt take himſelf to 

the 


Vf. 
any other probation; for the reaſon aſſigned 
$ 3- Single combat, as a ſort of appeal to By fingle 
providence, was, by our ancient law, admit- combat. 
ted as an ordinary method of probation,” in 
matters both civil and criminal, R. NA. I. 3. . 
13-'$. 4. Vas reſtricted by St. R. III. c. 16. 
to the caſg of capital crimés, where no other 


this blind method of 5 appear to have re- 
mais it the reign” of J. VI. 1606. 614 4 
for even by that ſtatute, the King might au- 
thorize duels upon weighty occaſions, - 

2. As obligations or deeds, ſigned by the By writ. 
party himſelf, or his predeceſſors or authors, 
muſt be of all evidence the leaſt liable to ex- 
ception, therefore every debt or allegation may 
2 by proper —— in Writing. 

01. II. 


The 


proof could be had: and ſome veſtiges of *'- 
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”  . beenWalready explained /3. 2. 3. et ſeqq.). 
6 Boks of account Kept by: merchants, tradel- 
men and other dealers in buſineſs, tho not 
ſubſcribed, are probative againſt him who 
l keeps, them: and, i in, caſe of furniſhings by 
a ſhop- keeper, ſuch books, if they are regu- 


larly kept by him, ſupported by the teſtimonx 


of a ſingle witneſs, afford a /emi g. e probatio 
in his favour, which becomes full evidence by 


his own oath in ſupplement, Gosford. g. Tn 


i 1672. Mood. Notorial inſtruments. and exe: 
cutions by meſſengers, are full evidence that 


a. 


the ſolemnities therein ſet furth, were uſed, | 


«7 


not to be redargued otherways than by a 'proof 
of falſhood ; Pat they do not prove any other 
extrinſic facts therein averred, againſt third 
parties, gor are they evidence of the warrants 
on which they proceed: thus, a ſeiſine does 
not prove the exiſtence of the relative charter, 
20. Dec. 1664. Norvel; non enim N refer 
 renti, niſi conſtet de relate. 1 rag 5 
1 3 Ret lar] „ no perſon's right can ro- 
. - 
3 reference Of his adverſary becauſe theſe "the bare, 
averments of parties in their own fabur. But, 

where the matter in iſſue is referred by one of 


the parties, to the oath of the other, ſuch 
oath, thioꝰ made in favour of the deponent 
himſelf, is deciſive of the point; not becauſe 


a party's oath in his on cauſe is eviden 


ce 1 
becauſe the reference is a virtual contract be 


tween the litigants, by Which they are eat 
{ood to put the iſſue of the N upon what 
dall be depoſed: and this contract is fo. ſtrict, 
that JE Party who defers to the oath 1 the o- 
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allied by ſpecial hmitations Feſtrictinj 
eſe vo 15 admitted by the 1 2 5 
"the cath, are led intrin Ic 1 
, which the judge. rejedts or ſef tes "from 
oath, extrinſic, Where 19 2 quality makes 3 
art 15 the allegation whic elevantly re- 
ber erred to oath, It is 7 | 'hy 8. becauſe 
extrinſic. 4 merchant, pur wing. for Furie after The 


three FPS: muſt, in order to make. a releyan- | 


| | not only delivery of the goods, but 
95 5 they are Fr 8 x fl Mae. the 


defender ſhould. acknowledge BRO 58 By 
Nin received the goods, PP be 

that he paid the price, this 1; 1 0 Wag 
genial 2 the debt ſubſiſts, is inf infic ; ;  ſee- 
| 355 it 9 trul th he point referred to wry 


the quality does not e an \ Exfini ion 'of the 
debt, but barely a counter cl laim, F.putua pe- 
; 8 ainſt the purſuet, it 18 Told as extrin- 
muſt be proved aue. my vality 
ef. e, Is e 18. 664. 
| or compenſation does [ opera 
Bf 1 law of Seotland, ipſo jure 5 5 
in a holograph bond, is not ps even af- 
ter. the He Fg preſctiprion, tbel reſting 
owing 3 but ſimply, that the Fo was bo 
{cribed by the debtor, 1669. 6. 9 . the qt 
of payment is therefore, in thi 4, 2 1 5 
lic, and reſolves into a defence, b ing no paft 
of the libel referred to oath, 


6. One who purſues on a IR conſtituted 
peicher by writing vor before witneſſes, muſt 
refer, not only its conſtirytion, but ſubſiſtence 
to the defender's oath 7 ſince the. oath of the 

e by which alone the debt can be proved, 
1 ought 


TE, 


FP. 4 


age rs ly oof of 
ment; the quality therefore. ent. 
tisfaction muſt, in Jed: caſe, be 
the aboye-mentioned rule, Jan. 7 i 
Moffat. Pet 2 defender who, in his path 
mits the eogſtitution of a debt, canngt get ok 
by adjecting the quality of payment, w where WY 
the payment ought, by its pature, ta he vouch- | 
ed by a. written document, 23. Dec... 1707» 
Brown. The qblervations made upon chi "a 
point, apply with equal force, to the caſe. where 
the defence of payment is 8 Bd the de». 
fender to the purſuer ; thus, if the creditor 
depoſe, that the money he received was not in 
ayment of the debt purſued for, but fa cos, + 
equence of a ſeparate bargain, the qua lity. Ba 5 
intrinſic, 5 really a denial of the point re- 0 tt” 
ferred to oath, 27- Nov. 1 . 1705, Sinclair; but mu e 
if he e $ that he received a ſum in 

ee it will not avail him, tho be thould 

that he had Atera diſburſed 1 it on the 
880 . WY. 
aths of yerity are ſometimes. deferred Oath in 

by the judge to either party ex officio, which, _— 
becauſe they ate not foun ed on any implied went. 1 
contract berween the litigants, are not finally _ 
deciſive, but may be redargued on proper evi | _— 


dente afterwards adduced ;, or the cauſe, if it 
has | en purſued before an inferior court, ma may 
be e e the judge had no g 1 
reaſon to ! e party's oath. Theſe: oaths 1 
ate commonly 3A w the . for ſu Vers Wn 

a lame or impe 

called, oaths 0 e There are == 
vent res ca in that fort of diſ- 
bur £l N factor, which does not "or ad- 


1 


Lord Duffus : but theſe oaths are now confin 


proved their allegations, might have been com- 
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"quantity or prices of which, are not fully pro- 


ved by witneſſes. Where the evidence brought 


before the judge does not amount, even to a 
ſemiplena probatio, he ought. not to take the 
party's oath in ſupplement, F. 28. Dec. 1695, 
Thomfon: After a party depoſes, upon a refe- 
rence, either of his adverſary or of the judge, 
in general terms, he cannot be re-examined 
upon any particular fact which may involve 
him in perjury, D. 453. And leaſt parties 
ſhould be led into che fafpicion of that crime, 
the Lords, where ſpecial interrogatories are to 
be put, begin with theſe, and then proceed to 
r 1702, A. 

i L907 1-5 IDO BOK, 58 Kane 
8. To prevent groundleſs allegations, oaths. 
of calumny have been introduced, by Which 
either party may demand his adverſary's ory 


that he believes the facts contained in his libe 

or defences, to be juſt and true, 1429, c. 125, 
As this is an oath, not of verity, but only of 
opinion, the party who puts it to his adverſary, 
does not renounce other probation, St. 702 z 
and therefore no party is bound to give an oath 
of calumny, on recent facts of his own, AZ. S, 
13. Jan. 1692; for ſuch oath is really an oagh of 
verity. Formerly, parties, even after they had 
4 


pelled to ſwear de calumnia, 13. Fan. 162 5, 
to the caſes where the proof is not yet brought, 
or where it is defective, F. 22. Dec. I 699, Logy, 
They do not take place in reductions- impto- 
bations before production; for the purſuer's 
8 | ; _ allegation 
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allegation that the writings called for are falſe, 

is founded merely in a fo juris, and ſo id not 

inconſiſtent with his belief that they are genuin, . . anty 

Dalr. 22. Nou. 1716, Sir P. Hume. .. They N 

have not been ſo frequent, ſince act of Sed. 18. 

Feb. 1715, F. 6, whereby any party againſt 

whom a fact ſhal] bean is obliged, with - 

out making oath, to confeſs or deny it; and, 

in caſe of calumnious denial, is ſubjected to 

1 the other party has thereby ineur- 

1 | 555 13 „ / WP Ie, | 

9. In all oaths, whether of verity or calum- I 

ny, the citation carries, or at leaſt implies, apearing to 

certification, that if the party does not com; depoſe is 

pear at the day aſſigned for depoſing, he ſhall beld pro 

held pro confeſſo ; from a preſumption of his . 

conſciouſneſs, that the fact upon which he de- 

clines to depoſe, is againſt him. The Lords, 

however, are in uſe to repone the party, who 

offers de recenti to purge his contumacy, upon 

his refunding to his adverſary the expence he 

has been, pur to by the delay: but no perſon 

will be reponed ex inter vallo, where the adverſe 

party is in danger of loſing his other proba- _ 

tion, unleſs: on the moſt pregnant grounds. 

Where one is reponed ex juſtitia, e. g. becauſe: 

he was not legally cited, the effect of the cer - 

tification is intirely taken off, Harc. (Oatbs) 

Feb. 1686. contra Lord Rutherford: but if 

he be reponed ex gratia, and happens to die 

before depoſing, the preſumptive confeſſion o- | 

perates againſt his heir. Tho' an oath which ? 

reſolves into a non 1 UA ay * 1 
ove any point, yet where one ſo depoſes in T 

lis own pi ids, of which he cannot be 

preſumed ignorant, his oath. is conſidered as a 


conggaling = 


? 7 
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held e confeſſo, 6 Feb. 1675, ruhe. 
10. An oath in litem, is that which the judge 
defers to the purſuer, for aſcertaining, either 
the quantity or the value of the goods taken 
from him without order of law, or the extent 
of: his damages. An oath  ditem, as it is the 
affirmation of a party in his own behalf, i 
only allowed, where there is proof that the o- 
ther party has been ingaged in ſome illegal ad, 
e. g. in a ſpuilzie, or in an unwarrantable in- 
termeddling with the purſuer's goods: or where 
the public policy has made it neceſſary; as in 
the caſe of nautae, caupones, flabularii. (3. l. 
11.) This oath, as to the quantity, has 
place, where there is a concurring teſtimony 
witneſſes brought in proof of it, ſee F. 16. 
Fan. 1697, Fea. When it is put as to the va- 
lue of goods, it is orily an oath of credulity, 
and there fore it has always been ſubje& to the 
modificarion of the Lords, Harc. (Oaths) Fed. 
1684; Dougal : but as a further check upon 
exorbitant values that may be put by the par- 
ty on his own goods, the Lords have, by the 
later practice, ordained the purſper, before 
making oath, to exhibite a ſpecial condeſcen- 
dance of the prices, with the grounds on which 
it proceeds, which they tax as they ſee reaſon- 
able, and then admit the oath, not exceeding 
ſuch previous modification, 19. Nov. 1737, 
11. Antiently, when writing was little uſed, 
moſt points might have been proved by wit- 
neſſes, R. M. I. 3. c. 1. F. 22. 23. Cc. Even 
that poſſeſſion, which is eſſential to heritable 
rights, depended on the teſtimony of the'pares 
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curiue (2. 3. 13.) 3 but after” writing Wnie to 

be 4 more general aceoittipliſhiment, the Tobri- 

city of reſtimonies made it neceſſary, to bring 
probation by witneſſes within a 'narrowet"tom- 

paſs. By a eonſtitution of Cb. IX of France 

dated 1566, all contracts for ſums exceeding 

100 livres, muſt be reduced into writing. Thie in hat 
law of Scotland, tho? it has not carried this point caſes, re- 
ſo far, rejects the teſtimony of witneſſes, 1. In jecte l. 


payments of any ſum above L. 100 Scots, all | 
which muſt be proved either ſeripto vel jara- 

mento, by AR. S. 8. June 1597. 2. In all 
gratuitous promiſes, which, cho? for the fmal- 

leſt trifle, carfſot be proved by witneſſes; ſee- - 


Hog, as their force depends intirely on the im- 
port of the words uttered by the promiſer, he 
may be miſunderſtood by inattentive hearers, Mö 
19. Jan. 1672, Deuchar. 3. In all contracts, | 
where writing is either eſſential to their conſti- : 
tution, (3. 2. 2.) or where it is uſually adhi- 
bited, as in the borrowing of money. And 
it is a general rule, ſubje& to the reſtrictions 
mentioned in the next $, that no debt or right, 
once conſtituted by writing, can be taken away ,, 

12 On the other part, probation by wit- In what 
neſſes is admitted, 1. In nüncupative legacies caſes, ad- 
not exceeding L. roo Srots. 2. In all bar gans 
which have en preftations naturally ariſing . 
from them, concerning corns, cattle, ſh) b 
goods or other moveable ſubjects, and that 
the greateſt extent. 3. This ſort of proof is 
Tecaved in facts performed, in implement e- 
ven of a written obligation, where ſuch obli- 
gation binds the Pag Pretty to the perform · 


” 


"2 


ance of them, 25. Nov. 1624, Biſſet 
Vol. II. e . 
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coricealing of the truth, and he himſelf is 
held pre confeſſo, 6 Feb. 1675, Irvine. 
Oath iz 10. An oath in litem, is that which the judge 
lim. defers to the purſuer, for aſcertaining, either 
the quantity or the value of the goods taken 

from him without order of law, or the extent 

of his damages. An oath in item, as it is the 
affirmation of a party in his own. behalf, i 
only allowed, where there is proof that the o- 
ther party has been ingaged in ſome illegal act, 
e. g. in a ſpuilzie, or in an unwarrantable in- 
termeddling with the purſuer's goods: or where 
the public policy has made it neceſſary; as in 
the caſe of nautace, caupones, ſtabularii. (3. l. 
11.) This oath, as to the quantity, has ng 
place, where there is a concurring teſtimony 
witneſſes brought in proof of it, ſee F. 16, 
Fan. 1697, Fea. When it is put as to the va- 
lue of goods, it is only an oath of credulity, 
and therefore it has always been ſubject to the 
modification of the Lords, Harc. (Oaths) Feb. 
1684; Dougal: but as a further check upon 
exorbitant values that may be put by the par- 

ty on his own goods, the Lords have, by the 
later practice, ordained the purſuer, before 
making oath, to exhibite à ſpecial condeſcen- 

dance of the prices, with the grounds on which 

it proceeds, which they tax as they ſee reaſon- 

able, and then admit the oath, not exceeding 

ſuch previous modification, 19. Nov. 1737, 

Man. ; w — | | | | 

Probation 11. Antiently, when writing was little uſed, 
by wit- moſt points might have been proved by wit- 
neſſes, R. M. I. 3. c. 1.5; 22. 23. Cc. Even 
that poſſeſſion, which is eſſential to heritable 
rights, depended on the teſtimony of the pares 
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curiae (2. 3. 15.) ; but after writing Wnie to 

be a more general accompliſhment, the lubri- 

city of teſtimonies made it neceſſary, to bring 

probation by witneſſes within a narrower” em- 

paſs. By a conſtitution of Ch. IX. of France 

dated 1566, all contracts for ſums exceeding 

100 livres, muſt be reduced into writing. The 1 x... 

law of Scotland, tho? it has not carried this point caſes, re- 

ſo far, rejects the teſtimony of witneſſes, 1. In jected. 

payments of any ſum above L. 100 Scots, all 

which muſt be proved either ſeripto vel jura- 

mento, by Af. S. 8. June 1597.— 2. In all 

gratuitous promiſes, which, cho? for the fmal- 

leſt trifle, canfſor be proved by witneſſes; ſee- 

ng, ag their force depends intirely on the im- 

port of the words uttered by the promiſer, he | 

may be miſunderſtood by inartentive hearers, BY 

19. Fan. 1672, Deuchar. 3. In all contracts, 

ices writing is either eſſential to their conſti- 

rution, (3. 2. 2.) or where it is uſually adhi- 

bited, as in the borrowing of money. And 

it is a general rule, ſubje& to the reſtrictions 

mentioned in the next &, that no debt or right, 

once conſtituted by writing, can be taken away 

12 On the other part, probation by wit- In what 

neſſes is admitted, 1. In nüncupative legacies caſes, ad- 

not exceeding L. 100 Scots. 2. In all bargains OY 

which have known preſtations naturally arifing 

from them, concerning corns, cattle, ' ſhop 

goods or other moveable ſubjects, and that to 

the greateſt extent. 3. This ſort of proof is 

received in facts performed, in implement e- 

ven of a written obligation, where ſuch obli- 

gation binds the party preciſely to the perform - 

ance of them, 25. Nov. 1624, Biſſet /. Fan, 
Vol. II. r 16562, 
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| ith 
difficulty, admit of a proof by writing, even 
tho? the effect of ſuch proof ſhauld be the ex- je 
tinction of a written obligation, eſpecially if cl 


the facts import fraud or violence; thus, a w 
bond is reducible ex dolo, upon a proof by wit- te 
5 neſſes. Laſtly, all pay ments in grain, or even d 
in money, where they are made, not by the I 


debtor himſelf, but by another, e. g. his te- in 
nant, may be proved by witneſſes, 4. Feb. MW pi 
1671, Wiſhart, —25. Jan. 1711, Bailly; tor 18 
the debtor ought not to ſuffer, becauſe his te- I i 
nants have neglected to take written documents 

on the payment. E | 
What per- 13. No perſon, whoſe near relation, to an 
_— a, other bars him from being a judge in his cauſe; 
wimeſſes, (1 68 1, c. 13) can be admitted as a witneſs for fit 
him; but he may, againſt him, 24. Nov. 1709, | 
Monteith ; except a wife or child, who cannot ft 
be compelled to give teſtimony againſt the £9 
huſband or parent, ob reverentiam perſonae et to 
metum perjurii, F. 23. July 1700, Erſkine — tb 

cod. die, Drummond. Tho' the witneſs whoſe 

propinquity is Objected to, by*one of the par- in 
ties, be as nearly related to the other, the ob- th 
| jection ſtands good, Mill. 48. The teſtimo- te 
N ny of domeſtic ſervants is rejected, becauſe of to 
their dependance on their maſters; but day- nc 
labourers are habile witneſſes torgheſe who im- de 
ploy them, F. 26. Feb. 1685, Erſtine. For- of 


merly, moveable renants, z. e. who have no fi 
written tacks, were Gifſallowed; from the pre- al 
ſumed influence of their maſters over them: ſt 
but now, ſince that influence is much wore 0 
out, our preſent practice admits them, 15, b 
Jan. 1735, Blackader. e ol 
„„ 14. The Il 


Tit. 2 


4. The teſtimony of infamous perl b is te. Mens 5 | 
X- jel, 7, e. perſons who have been guilty of 
if MY crimes that law declares to infer infamy, 4 

75 who have been declared infamous, by the en. 
it- tence of a judge; but infamia fa#i does not. __ 
en diſhabilitate' a witneſs, Jan, 1671, Lady 
he Milton. Pupils are inh Site witneſſes; being, + - 
te- in the judgment law, incapable of the im- | 
4b. prefſions of an oath, The teſtimony of women 


for is always received, when it is neceſſary, 4. e. when 
te⸗ the fack cannot be without them: and js fel- 
ats dom admitted where other witneſſes can be 


had, Feb. ; Dumbar.—13. an. 1736, 
1 ſeman. ear kipſmen or domeſtic ſervants, 
may, Fhere there is-a penury of witneſſes, | a- 
rifing from the nature or circumſtances of the Witneſſes 
9, fact, be received cum nota ; that is, their te- received 


5 


or ſtimony, tho not quite free from ſuſpicion, 399. * 2 
he to be conjoined with the other evidence, 'and "2 
2 to have ſuch weight given it, as the judge ſhall 

— & thiok ir deſerves. 

oſe 15, All witneſſ-s, before thy, are examined 

ar- in the cauſe, are purged of partial council, 

b- that is, they muſt depoſe, that they have no in- 

o- tereſt in the ſuit, nor have given adviceghow _ 

of to conduct it; that they have got neither bribe 

y- nor AF nor have been inſtructed how to 

m- depoſe; an t they bear no enmity to eitgnern 
*. of the parties. Theſe, | becauſe they ate the ieee 


no firſt 5 59 put to a witneſs, are called iniii- ine. 


re- alia teſtimon i. Where a weld can bring in- 
: ſtant proof of a witneſs's partia council, in any 
re of the above particulars, he ogy to offer it, 
5. before the witneſs be ſworn; but, becauſe fuch 
| objection, if it cannot be inſtantly verified, 
he will be no bar to the examination, allows 


the 


| ok cau ſes pro- 
vide without prejudice 
0 h im FER REA 1 witnels, F. 13. Ju 
1700, Coodin: but by the preſent practice, 
Feprobators are not received, unleſs dpecially 
rateſted for at the examinat of the witneſs, 
eveh. tho* he who adduced rw 5h qualify no 
1 by the intermediate death os other 
.. whom he might have brought for proof of the 
3 facts, g. Jan. 1737. 2 Reproba- 
e 0 ohS competent even after entence, where | 
proteſtation is duly entered, 26. June 1623, pre 
agbran; but in that caſe, the party inſiſting in 
muſt confign L. 100 Scots, w ay he forfeite 7 Fo 
e. ſuccumb, #10 355 on. This du 
Hef muſt v5 b bare the King's I fer 
Advocate, becauſe the concluſion of i it im ports lit 
5 Sb and for this reaſon, the witneſs mutt 
de a party, to it, Twi 1 . 

Ly terſon. 

Diligence 157. The interlocutory. ſentence 
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bring him before the court. Where the party Cireum- 


of is gran brin with . dution 
to whom a proof is granted, brings none with 5 
locutor is pronounced, circumducing the term 


* - 


lenſe, J. 73. H. 1. 2. de judic.] Where evidence Conclu- 
brought, jf ir be upon an act, the Lord or. del saug 


— 


yiſed by the whole Lords; if it is upon an in- 


cident diligence, the import of the proof is 
adyiſed by the ordinary in the cauſe, __ 

18. Where facts do not admit a direct proof, Prefum- - 
preſumptions are received as evidence, which WOT 
in many caſes make as n a proof as 

the direct. Preſumptions are conſequences de- 

duced from facts known or proved, which in- 

fer the certainty, or at leaſt a ſtrong probabi- 

lity, 'of another fact to be proved. This kind 

of probation is therefore called artificial, be- 

cauſe it requires a reaſoning, to infer the truth 

of the point in queſtion, from the facts that 

already appear in proof. Preſumptions are ei- Juri & 
ther, 1. juriſſi de jure; 2+ juris; or 3. Bo: Jure. 5 
minis or judicis. The firſt, ſort takes place 
where ſtatute or N eſtabliſhes = 1 ; 
any point upon a preſumption; and it. is ſo 
8 . 75 rejects all proof that may be 
brought to diſprove it in ſpecial eaſes. Thus, 
the teſtimony of a witneſs, who forwardly of- 
fers himſelf without being cited, is from a pre- 


mption 
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ſumption of his partiality rejected, let his 

character be ever ſo fair: in the ſame manner, 

a minor, as he is by law preſumed incapable 

of conducting his own affairs, is, from that 

preſumption, diſabled from acting without con- 

ſent of his curators, tho he ſhould be known 

to behave with the greateſt prudence: many 

ſuch preſumptions are fixed by ſtatute, 1392. 
c. 145.—162 1. c. 18, — 1690. c. 21. Fc. 

19. Preſumptiones juris are theſe which our 
law. books or deciſions have eſtabliſhed, with- 
out founding any particular conſequence upon 
them, or ſtatuting ſuper præſumpto. Moſt of 
theſe are not proper preſumptions inferred from 


2 


poſitive facts, but are founded merely on the 


want of a contrary proof: thus, the legal pre- 
ſumptions for freedom, for life, for innocenee, 
c. are in effect ſo many negative propoſi- 
tions, that ſervitude, death and guilt are not to 
be preſumed, without evidence brought by 
him who makes the allegation. All of them, 
whether they be of this ſort or proper pre- 
ſumptions, as they are only comjectures formed 
from what commonly happens, may be elided, 
not only by direct evidence, but by other con- 
jectures, affording a ſtronger degreę of pro- 
bability to the contrary. Præſumpfiones bomi- 
nis or judicis, are theſe which agiſe daily from 
the circumſtances of particulaF caſes; the 
ſtrength of which is to be weighed by the 


1 Fifiojuris, 20. A fitio juris differs from preſumption. 
Things ag prlomey, which are likely to be 
true; but a fiftion of law aſſumes for truth, what 


is either certainly falſe, . or, at leaſt, is as pro- 
bably r as true, Thus an heir is feigned or 


| conſidered 
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conſidered in law, as the ſame perſon with his 
predeceſſor z thus alſo, writings againſt which 
certification is obtained in a reduction - impro- 
bation, are adjudged to be falſe, fiione juris; 
tho! the moſt convincing proof + ſhould be 
brought, that they are genuine. Fichons of 
law muſt, in their effects, be always limited to 
the ſpecial purpoſes of equity, for which they 
were introduced, ſee 4. 1. 5. - 


* 


Ti 4 


Trr. 3. Of Sentences and their Execution. 


PP would be moſtauncertain, if de- 


bateable points might, after receiving a 2 


definitive judgment, be brought again into 
queſtion, at the pleaſure of either of the par- 
ties: every ſtate has therefore affixed the cha- 
racter of final, to certain ſentences or decrees, 


which, in the Koman law are called res judica- p,, jua- | 


tz, and which exclude all review or rehear- caze. 
Ig" | 


2. Decrees of the court of Seſſion are either 8 
in foro contradictorio, where both parties have the Seſſon 


litigated the cauſe, or in abſence,of the defend- ic fore. 
er, Decrees of the Seſſion in foro cannot, in 
the general caſe, be again brought under the 
review of pours either on points which 
the parties neglected to plead before ſentence, 
(which we call competent and omitted) or upon 
points pleaded, and found inſufficient, (pro- 
poned and repelled) 1672. c. 16.4. 19. But 
decrees, tho' in foro, are reverſible by the In what 


court, where either they labour under eſſential * 


ved 


nullities, e. g. where they are wire petita, 
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obtained, has thereafter recovered document 


ſufficient to overturn it, of Which he kney 
not before, St. 531. Mackenzie. F. 1. B. t, 
As, by our older forms, an unlimited i. 
herry was given to parties, of reclaiming againſt 
the ſentences of che court of Seſſion, ' at any 
time before extracting the decree, no Judgment 


was final till extract; but that liberty being now 


Two con- reſtrained, by Alt S. 26. Nov. 1718, two con- 
ſecutive ſecutive interlocutors on the ſame point, tho 
interlocu- they cannot receive execution till extra, 
tors are fi- rake the judgment final, as to the court d 
Seſſion. And, by an order of the houſe of 
„ Peers, 24. March 1725, no appeal is to he re. 
Ts E ceived by them 1070 Lhreges of the 'Seffion, 
appeals, after 5 years from extracting the ſentence of 
decree, unleſs the perſon intitled to fuch ap 
peal be minor, clothed with a huſband, an 
- comps mentis, impriſoned, or out of the king 
dom. _ Sentences pronounced by the Lord 
1 ordinary have the ſame effect, if not reclaimed 
; againſt, as if they were pronounced in pre-. 
ſence; and all petitions againſt the interlocu 

tor of an ordinary, muſt be offered within 

eight ſederunt days after pronouncing, ſuch in 
terlocutor, A S. 9. July 119 
Decreesof 4+ Decrees in abſence of the defender hare 
the Seſlon not the force of res judicatæ; for, where the 
in abſence defender dogs not compear, he cannot be ſaid to 
are not res have ſubjected himſelf, by the judicial contrad 
Judicat®. hich is implied in litis-conteſtation : a party 


therefote . be reponed againſt theſe, upon 
paying to the 


| 


other his coſts in recovering them 
N | | | The 
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cation time; but other decrees may be ſuſpend - 


Tit. 3. and their, Ex 1 


. * N 


The: ſentences of inferior . courts may be re- 
viewed. by the court of Seſſion, before. decree * 
by advocation (1. 2. 20. ), and after decree by - - 
ſuſpenſion or reduction; which are likeway 

the two methods of opening ſuch decrees 2 
Seſſion itſelf, as can again be brought under 
review of the court. 


2 


. 
W 2 
n 
Zn 


Reduction (4. 1. 5.—18.) is the proper Sentence: 
* either where br decree has ps 5 N 
received full execution by payment, or where viewed 
it decerns nothing to be paid or performed, 9 4 
but ſimply declares a right in favour of the ' 
purſuer. Suſpenſion is that form of law, by 
which the effect of a ſentence. condemnatory, on. 4 42 
that has not yet received execution, is ſtayed . "= 
or poſtponed, till the cauſe be again conſider- | Y 
ed. The firſt ſtep towards ſuſpenſion is a bill 
exhibited to the Lord ardinary on the bills. 

The bill, when the deſire of it is granted, is 

a warrant for expeding letters of ſuſpenſia gn 
which the ſignet: I if the preſenter of 
the bill neglects to expede the letters, the Or- 
dinary's deliverance fiſts execution only for 14 

days, AA S. 3. Juh 1677. Suſpenſions of de- 2 
crees in foro cannot pals, but by the whole _— 
Lords in time of Seſſion, and by three in va- - 


— 1 


ed by any ehe Lt. 
6. As ſuſpenſion has the effect of ſtaying Safpend- 
the executiorfof the creditor's legal diligence, ers 'mu 
it cannot, in the general caſe,. paſs without find ca- 
caution found by the ſuſpender to pay the debt, on. 
in the event it ſhall be found due, „„ 
an. 1650. Where the ſuſpender cannot, from 
his low or ſuſpected circumſtances, find un- 
Vor. ll, Bb V queſfionable 


af caution ; the Lede a fes 

Juratory tory caution, #. e. ſuch as the fuſpender {weary 
caution. is the belt he can offer: but the reaſons of ſuf. 
4 ſpenfion are, in that caſe, to be conſidered 
With particular accuracy, at paſſing the bill, 
AF S. 8. Nov. 1682. The nature of the ob 
ligations, 85 from this judicial cautionry, 


Jn 22. is explained, 3. 3 28. Decrees, in favour of 


nſion 
Tet maſters, for their ſtipends, or ſalaries, cannot 


paſs on be ſuſpended, but upon production of dif- 
caution. charges, oron conſigoation of the ſums char. 
ged for, 1669. c. 6. A charger, who thinks 
himſelf ſecure without a cautioner, and wants 
diſpatch, may, where a ſuſpenſion of his dil- 
gence is ſought, apply to the Lords to get the 


reaſons of ſuſpenſion ſummarily diſcuſſed 2 


the bill. 

Suſpen- | Though he, in whoſe favour the . 
ſion, when fu betiied i is pronounced, be always called the 
dompe - charger, yet adecree may be ſuſpended, before 

ben. any charge is given on it. Nay, ſuſpenſion is 
competent, even where there i is no decree, for 
putting a ſtop to any illegal act whatſoever! 
thus, a building, or the exerciſe of any power 


which one aſſumes unwarrantably, is a prope 


The ſuf. ſubje& of ſuſpenſion. Letters of fuſpenfi 


ſpender bear the form of a ſummons, which contains 4 
canndt Warrant to cite the charger; and it is likely 


cite th . 
— that they were anciently uſed by way of ſum 


_ 2 


monſes: but they have now of a long time, 
been conſidered, merely as a prohibitory dili- 
gence; ſo that the ſuſpender, if he would 
turn provoker, mult bring his action of re; 
r in * form; as was found in 2 

7 fuſpenſion 


the clergy, of univerſities, or ' pariſh-ſchook: ! 
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ſuſpenſion 


Decres 
finding 


The exe- 
cution of 


had it in his power, to prevent his eſcheat ' 


from falling, by entering his perſon; in priſon. 
Letters of horning were firſt authorized to paſs 
upon liquid debts, by 1584, c. 139,:..but let- 
ters of four forms continued alſo in uſe; till 23: 
Nov. 1613; ſee Sp. Pr. p. 149, 150. Before 


by 


letters ot 


homing, 


horning could be iſſued, on the decree of an 
inferior judge, the decree. behoved, by our 


Slay 2/8 to be judicially produced be - 


1 
+ 2» 


fore the Lords, and their authority to be inter- 


poſed | 


And by 
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E * _ »  --. cree; which, becauſe it was made out" in the 


preciſe terms of the other, was called a decree 
1 conform: but nom, letters, both of horning 
dosen and of poynding, may be granted by warrant 
| of the Lords on the decrees of magiſtrates of 
borrows, ſheriffs, admirals and commiſſaries, 
1593. c. 177.— 1606. c. 10.1609. g. 15.— 
Gai —20663 o. 
9. If the debtor does not obey the will of 
the letters of horning, within the days of the 
7 1 8 charge, the charger, after denouncing him re- 
bel, and regiſtrating the horning, (2. f. 25. 
- Satan af may raiſe letters of caption, which contain a 
' eaption, command, not only to meſſengers,” but to 
magiſtrates, to apprehend and incarcerate the 
„ debtor. All meſſengers and magiſtrates, who 
= | refuſe their aſſiſtance in executing the caption, 
EY _., are liable ſub/idiarie for the debt; and ſuch 
 S3%” Afubſidiary action is ſupported by the execution 
of the meſſenger employed by the creditor, 
bearing that they were charged to concur, and 
„ would not. By magiſtrates are here under- 
ſtoud, only ſuch as law obliges to have ſuffici 
4 ent priſons for receiving debtors or criminals, 
= as ſheriffs or magiſtrates of royal borrows: 
hence, a baillie, in a burgh of barony, can- 
not be charged to execute a caption; 21. March 
1627, E. Caffils. Letters of caption: contain 
an expreſs warrant to the meſſenger, in caſe he 
cannot get acceſs, to break open all doors, and 
other lockfaſt places, where he is to ſearch. - 
What per- 10. Law ſecures Peers and matried women 
ſons ſecu- againſt perſonal execution by caption, upon 
redagainſtc;yil debts. Pupils are ſecured by ſpecial ſta- 
. caruon. ture, 1696. c. 41. No caption can ** 
1 3 WM t 
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gg. within che ptecinfs 


the King's palace of 'Hehroodbouſe; and eme 
are of "opinion, that, before the” union of We 
two crowns, the perſons of dehtors were pro. 


tected from diligence, by their attendance at the 
court of the ſovereign, where-ever it happened 

to be kept: but this privilege of ſanctuary 
afforded no ſecurity to criminals, as that did, 
which was, by the canon law, conferred on 
churches and religious houſes. | The King's 
caſtles are not intitled to this privilege, F. v. 
2. 218, Caption may be ſtayed without ſuſ- 
ſpenſion, where the perſonal preſence of the 
debtor is neceſſary in any of our ſupreme 
courts, either as a witneſs or otherways; in 
which caſe, the judges are impowered to grant 
him a protection, for ſuch few days as may be 
ſufficient for making his appearance in court, 
all, 168 f. e. 9.— 1698. c. 22. 88 
11. After a debtor is impriſoned, he ought Prik 


and for his return, not exceeding a month in +, | 


not to be indulged by the magiſtrate or jailour dag | 


the benefit of the air, either on his parole, or coined. 
even under a guard; for creditors have an in- 

tereſt, that their debtors be kept under cloſe 
confinement, that, by the ſqualor carceris, they yagi. 
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may be brought to pay their debt. Nay, tho” firates, 
the priſoner's ſtate of health ſhould require when lia- 


freſh: air, the magiſtrate or jailor is liable to ys oe 
the creditor far the debr, if he ſuffers the pri- the debt. 
ſoner to go abroad, without either a warrant _ 

from the court of Seſſion, or an atteſtation * 
upon oath, of his dangerous condition, by 

a phyſician, ſurgeon or the miniſter of the 
place, An S. 14. June 1671, Magiſtrates 
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like n manner, te for 30 debt Joe 
„  _ 71 chey mall ſuffer the pe | 
© 2 ſcape, thro' the inſufficiency of their liſa, 


ARS. 11. Feb. 1671; but, if he ſhall eſcape 
under night, by the uſe of inſtruments, or 
by open torce, or by any other accident which 
cannot be imputed to the magiſtrates or Jai 
lor, they are not chargeable with the be f 
provided they ſhall have, immediatel: rep 
his eſcape; made all poſſible ſearch . 705 Aich 
dem of Regularly, no priſoner for debt, tho" he ſhould, 
liberating have offered payment, could be' liberated vith- 
Y a priſoner. gut letters of ſuſpenſion, iſſuing from the King” 8 
, ſignet, and containing a charge to the Jailour, 
# to ſet him at liberty; becauſe the creditor's 
diſcharge could not take off the penalty ncht. 
| re by the debtor for 79 8 of the King” 's. 
3 authority; ſee 2. 5. 25. But, to ſave unne- 
=. ceſſary expence to creditors, in {mall debts, 
jailours were, by A S. 5. Feb. 1675, im- 
» Powered to liberate priſoners, where the debt 
does not exceed 200 merks Scots, upon pro- 


= - * ® © conſents to his liberation. Toagind 1 

3 Liberati· 12. Our law, from a confideration of r 
® on 2 paſſion, allows inſolvent debtors to apply for 
— 2 40. i beration from priſon, upon a ceſſio bonorum, 

i. e. upon their making over to the creditors, 

all their eſtate, real and perſonal. This muſt 

5 be inſiſted for, by way of action, to which 
all the creditors of che priſoner ought to be 
made parties. The priſoner muſt, in this a- 

tion, which is cognoſcible only. by the court 

of Seſſion, exhibite a particular inventory of 
his eſtate; and make bath that he has no other 

| eſtate than'is be e and chat 15 
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veyance of any part of it Hes 
his rom on prejudice of his creditors. +. * 8 
He muſt alſo make oath, whether he has grant» _ 4 
ed any diſpoſition of his effects before his im- 
priſonment, and muſt condeſcend on the per- 
ſons to whom, and on the cauſe of granting it; 
that the Lords may judge, whether, by an 
9 practice, he has forfeited his claim to 
I 35 A fraudulent bankrupt is not allowed 
this privilege; nor a criminal, who is liable in 
an aſſythment, to the party injured or his execu 
tors, F. v. 2, 230 even tho the crime itſelf 
ſhould be extinguiſhed by a pardon, ibid. A. 
diſpoſition granted on a ceſſio bonorum is mere 
7 further ſecurity to the creditors, not M_ 
a 


— 


tisfactioh or ſolutum of the debts. | If thereee . 
fore the debtor ſhall acquire any eſtate after li- * 
beration, ſuch eſtate may be attached by his 
creditors, as if there had been no ce/ſio, except 
in ſo far as is neceſfary for his pq * 

de cefſ. bon. —9. Att. c. 7. F. 3. Debtors, Dyroass 
60 A oa on a 45. bonorum, behoved habit 
to wear a habit proper to dyvours or bankrupts. 
The Lords are, by 1696, c. 5, diſcharged 
from diſpenſing with this mark of 'ignominy, 
unleſs in the ſummons of ceſſo, it be libelled, | 
fuſtained and proved, that the bankruptcy 8 
ceeds from misfortune; and bankrupts are de.. 
cerned to ſubmit to the habit, even where no 
ſuſpicion of fraud lies againſt them, if the 
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14. Where a priſoner for debt declares up- Indigent 
on oath, before the magiſtrate of the juriſdicki- Prioncn 


90, | that he has not wherewith to aliment him: ther BE” - 
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Or libers- elf, the magiſtrate may, by 1696, c. 32, ſet 


ted on the him at liberty, if the creditor, in conſequence 


act of 


of whoſe diligence he was impriſoned, does not 
aliment him, within ten days after intimation 
made for that 2 But the magiſtrate 
may, in ſuch caſe, detain, him in Wa if 
he chuſes to bear the burden. of the aliment, 
rather than liberate him, 20. Feb. 1713, Gri- 


erſon. This ſtatute, which is uſually called 


the act of grace, is limited to the caſe of pri- 
ſoners for civil debts: no priſoner therefore 


can claim the benefit of it, who is committed, 


Letters of 
ejection. 


either for not performing a fact in his own pow- 
er, F. 2. Dec. 1709, Roſs, or for not paying 
a mulct or damages ariſing ex delicto, 2 3. Nov, 
1738, Macleſly. 

15. Decrees are executed againſt the move - 
able eſtate of the debtor, by arreſtment or 


poynding, B. 3. T. 6; and againſt his heri- 


table eſtate, by inhibition, B. 2. T. 11. or ad- 
Judication, B. 2. T. 12. Letters of poynding, 
as well as of horning, may be iſſued by warrant 
of the court of Seſſion, on the decrees of infe- 
rior judges, 1661, c. 29. A meſſenger im- 
Ployed in poynding, has no power to break o- 
pen doors ; but if he returns an execution that 
acceſs was denied him, letters will be iſſued 
of courſe, giving him that power, which are 
called, letters of open doors. If one be de- 
cerned in a removing or other proceſs, to quit 
the poſſeſſion of lands, and refuſes it, he may, 
for his diſobedience, be denounced rebel ; after 
which, letters of ejection may be raiſed, or- 
daining the Sheriff to eject him, and to enter 
the obtainer of the decree into poſſeſſion. 
Where the party till continued to Po 

ſpight 
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that court ſubſiſted, granted letters of fice and 
ſword, impowering he Sheriff to diſpoſſeſs him 
by all the methods of force q but, by our pre- 
ſent practice, where one oppoſes by violence, 
the execution of à degree or of any lawful dili- 
gence, which the civil magiſtrate is not able 
by himſelf and his officers to make good; the 


execution is inforced manu militari. 


16. A decreet arbitral, which is a e Decrees 


proceeding on a ſubmifñion to arbiters, has 


arbitral. 


ſome affinity with, a judicial ſentence, tho' in, 


moſt reſpects the two differ. A ſubmiſſion is 2 
a contract entered into, by two or more parties 
who have diſputable rights or claims, where- 
by they refer their differences to the final de- 
termination of an arbiter or arbiters, and ob- 
lige themſelves to acquieſce in what ſhall be de- 
cided. Where there are two or more arbiters, 
an overſman is commonly named in the ſub- 
miſſion, to whom power is given to determine, 
in caſe the arbiters cannot agree in the ſentence; 
and ſometimes the nomination of the overſ- 
man is left to the arbiters : but in either caſe, 
the overſman has no power to decide, unleſs 
the arbiters differ in opinion; for the power 
of deciſion is given in the firſt. place ro them, 


Lo 30. Nov. 1716, Gordon. Where the — 
- within which the arbiters are to decide is ſubmiſi - 


blank in the ſubmiſſion, practice has limi- 227 28 

ro the arbiters power of detiding to a year. 17 

As this has proceeded from the ordinary words 

of ſtyle; impowering the acbiters to determine 
betwixt and the day of next to come; there- 
fore where a ſubmiſſion is indefinite, without 
ſpecifying any time, it ought, like any other 
Ver. II Cc contract 
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And on this ground, a bond obliging the 


granter, to ſubmit debateable claims to certain 


on at any time within the gears of preſcription, 

- 25. Feb. 1639, Hay. —ga Feb. 1669, Boſwal. 
Submiſſiogs, like mandates, expire by the 

death of any of the parties ſubmitters, . [A 

Feb. 51 * | 22 3 

' Can arbi- 17. Formerly, arbiters who had accepted o 
be _ a culeaiſion, might have been compelled by let- 
compel- ters of horning to pronounce ſentence 5 which 
= to de- proceeded from the ſtyle in which ſubmiſſions 
v„vere then executed, by which not only the par- 
ties, but the arbiters, conſented to the regiſtra- 

tion of the ſubmiſſion, in order to diligence. 

As this part of ſtyle is now omitted, it may 

be doubted, whether an arbiter who has accept- 

ed of the office, may, like a mandatary, throw 

it up at pleaſure, ſee F. 30. June 1699, Chief- 

ly, and J. 3. F. 1. de rec. arb. This is certain 

that he cannot now be forced by ſummary dili- 

Arbiters gence, to decide. As arbiters are not veſted 
have no ith juriſdiction, they cannot compel witneſſes 
to make oath before them, or havers of wri- 


2 tings to exhibite them: but this defect is ſup- 


regiſtration of the decreet arbitral, perigem- 
ance may be inforced by ſummary diligence. ; 
11155 18. The 
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perſons, is perpetual, and productive of an acti. 
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not ex- 


they cannot pronounce ſentencè after at day; — 
may i ip/aſerming, . gen the warn de b. 
day, betwixt and eh, the parties impower- miſion. 
ed them to decide, F. br 1694, Wilſon : 

nor Lan they decern parties in a penalty, high- 

er than that which they have agreed to in the 
ſubmiſſion, 24. Feb. 1739, Creditors of Bagu- 

ban. And where a ſubmiſſion is limited to 

ſpecial claims, ſentence pronounced on ſubjects 

not ſpecified in the ſubmiſſion, is null, as being 


ultra vires compromiſh. | 


are deſigned for a moſt favourable purpoſe, ers of ar- 
the amicable compoſing of differences, the 
powers thereby.conferred on arbiters, receive terpreted. 
an ample interpretation. For this reaſon, a 
general ſubmiſſion of all queſtions in debate 
between the parties, imports a power to the 
arbiters, to decide upon claims, nat only.of 
moveable ſubjects, but of heritable, 15. Dec. 
1631, Kincaid, Hence alſo, where arbiters 
in a ſpecial ſubmiſſion, decern mutual general 
diſcharges to be granted hinc inde, the decree 
is nevertheleſs valid, in as far as it relates to 
the claims ſpecified in the ſubmiſſion ; and the 
effect of the general diſcharge is by a favour- 
able interpretation reſtricted to theſe claims, 
F. 25. Dec. 1702, Craufurd. In like manner, 
tho', by the Roman law, a decreet arbitral, 
which decided only part of the claims ſub- 
mitted, and left the reſt open, was null, /. 25. 
pr. F. 1. de rec. arb. ſuch partial decree is ef- 
tectual by our cuſtoms, 20. March Fo, 30, 

| Fark 


19. But on the other part, as ſubmiſſions The pow 


biters are 
amply in- 
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Gs pants * Bock I Iv. 
intended to give that 


by the preſent ſtyle ſpecially expreſſed in he 
ſubmiſſion. Where the ſubmitters have mutu- 


al claims againſt one another, a decreet arbi. 


tral which determines ſe on one ſide, 
and leaves all on the gther — Is 
null, 30. June 1625, Falconer ; for it cMnot' 
be preſumed to be the meaning of parties, 
that one ſhall have the benefit of a final de- 
cifion, on the claims competent > him, while 
7 other is left to hoo gud good by a lay 
uit. | 

20. Our more antient law, by which decrees 
arbitral might be reduced on the iniquity of 
the ſentence, or enorm prejudice of the party, 
defeated the principal deſign of ſubmiſſions, 
_ viz. the cutting off of law ſuits, and was 
hardly reconcilable to the expreſs compact 
of the ſubmitters, by which they agree to 


acquieſce in the deciſion of the . arbiter, 


27. F. 2. de rec. arb.: but, by Reg. 16953 
$. 25, decrees arbitral are declared not 
reducible upon any ground, except corrupti- 
_ 19 884 or falſehood. 
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” HE word csi its al 3 ſenſe; Cine 
includes every breach, either of the law 

of Gd, or of our country: in 4 more re- 

ſtricted meaning, it ſignifies ſuch tranſgreſſions 

of law, as are puniſhable by eourts of juſtice. 
Crimes were, by the Roman law, divided i into. 

public and private. Public crimes were theſe Public, 

that were expreſsly declared ſuch, by ſome lar 

or conſtitution, £ 1. de publ. judie. and which, 


becauſe of their more atrocious nature, and 
any member of the community, F. 2. »ft. eod. 


purſued only by the party injured, and were _ 
generally puniſhed, by a pecuniary mulct to be 
applied to his uſe. By the law of Scotland, no 
private party, except the perſon injured or his 
next of kin, can accuſe criminally : but the 
King's Advocate, who, in this queſtion, re- 
preſents the community, has a right to — 
cute all crimes in vindintam publicam, tho the 
party injured ſhould refuſe to concur: Smaller 
offences, as petty riots, injuries, Sc. which 
do not challenge the public vengeance, paſs ge- 
nerally by the appellation of delicts, and are 


a ſhort impriſonment. 
2. It is of the eſſence of a crime, that hell 
be an intention in the ator to commit it; for 


Py 


hurtful-conſequences, might be proſecuted by . * 4 


. Private crimes were theſe which could be And pri. he * 5 


puniſhed, only by a ſmall pecuniary mulct, or e 


ction, in which the will of the agent has no * : 


F * 
7s 
3 * » — 
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8 is not a pips object, either of reward 
or puniſnments: hence ariſes the rule, — 4 
Yet negli · dolo contrabitur. Simple negligence dot 
_ s therefore conſtitute a proper crime, J. 7. 240 
— pou Corn. de ficar.: yet negligence may, ii ſome 
niſhable. caſes, be ſo groſs and ſupine, as to preſume 
Involun- dole, J. 11. de incend. ruin. naufr. F les 
tary acti· can we reckon in the number of crimes, vo- 
ons. luntary actions, the firſt cauſe of which'is not 
Actions in the agent; or theſe committed by an ideor 
lv or furious perſon : but leſſer degrees of fatui- 
ty, which only darken reaſon, will not afford 
2 total defence, tho* they may ſave from the 
Actions pana ordinaria. Aftions.corffimitted in drunk- 
— 7 enneſs are not, as to this ueſtion, to be confi- 
* dered as involuntary, ſeeing the drunkenneſs 
"neſs, Itſelf, which was the firſt cauſe of the acti- 
n, is both voluntary and criminal. 
| Infants 3. On the ſame principle, ſuch as are in 4 
cannot tate of infancy, or in tl confines of it, are 
— incapable 1 | 
incident to that age, J. 12. ad leg, Corn, de fc 
"2 The Roman law aſſerts, in general, that crimes 
pils com- Are not imputable to pupils, J. 22. pr. ad leg, 
mit chem? Corn. de fals.; but the preciſe age at which'a 
perſon becomes capable of dole, being fixed 
neither by nature nor by ſtature, muſt be ga- 
thered by the judge, as he beſt can, from the 
underſtanding and manners of the perſon ac- 
cuſed. Where the guilt of a crime ariſes chict- 
ly from ſtatute, the actor, if he is under pu- 
berty, can hardly be found guilty; but, 
where nature itſelf punts out its deformity, he 
map, if he 1 5 Prorimis pubertati, be more eas 
ſily preſum 700 0 committing it: 


criminal action; dole not being 
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ever in that caſe, he will not be puniſhed pz- FE 
F/ / roy, 

One may be guilty of a crime, not only Acceſſories 
by Perpetrating it himſelf” bur by being ac- or art and 
ceflory to a crime committed by another 327 . 
which laſt, is, by civilians,” ſtiled, ope et con- 
flo, J. 50. F. 3. de furt.; and, in our laws 
phraſe; art and part. A perſon may be guilty, 
art and part, either by giving mandate or =» | 
vice to commit the crime, or directing how to 
execute it, or giving actual aid to the crimi- 
nal. A bare advice does not ſeem, by the Ro. By advice, 
nan law, to have inferred guilt, J. 36. pr. de 
furt. ; contrary to the practice of moſt other 
nations. It is generally agreed by doctors, 
that, in the more atrocious crimes, the adviſer 
is equally puniſhable witk the criminal: in 3 
leſſer, the puniſhment ought to be mitigated, © 
according to the degree of the acceſſion. One Mandate, 
who gives mandate to commit a crime, as 
the is the firſt ſpring of action, ſeems ſtill more 
lighly criminal, than the perſon Employed as 
the Mſtrument in executing it: yet the actor 
cannot excuſe himſelf, under the pretence of | 
orders which he ought not to have obeyed. * 
How far the commands of a ſuperior may, in R 
certain caſes, either free intirely from puniſh- 
ment, or ſoften it, is explained by Sir George 
Mactenxie, Crim. Treat. Tit. Art and Part. F. 
„ 

f Aſſiſtance may be given to the commit - Or afüft- 
ter of a crime, not only in the actual execution, ance. 
but previous to it, by furniſning him with poi- 
fon, arms or the other means of perpetrating 1 
it but, if the aſſiſter had no reaſon. to be- 1 
ie, that theſe inſtruments were intended for 3 ö 
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Au criminal purpoſe nd guile can be infetred a, 
55 gainſt Pan Wir f *affiſtance, which vl | 
not given till after the criminal act, and eh : 
ds commonly call&@ aberting, the? it is, Of it. q 
ſelf criminal, does not infer art and part of the 
principal crime; as if one ſhould favour the ; 
eſcape of a criminal, knowing him to be ſuch, M © 
| or conceal him from juſtice. But, if previous M 
| to the commiſſion of the crime, one ſhould i 

2 promiſe protection to the criminal, it will in- 
volve both in equal guilt. In theft, the fimple f 
bharbouring of the criminal, after committing MW * 
the crime, is, by ſpecial ſtatute, puniſhable as ; 
“ IT TOTS OG 
- _. 6. Theſe crimes that are, in their conſe- 
| he d quences, moſt hurtful to ſociety, are puniſh- { 
. ally. ed capitally, or by death: others eſcape with 5 
* a leſſer puniſnment, ſometimes fixed by fta- f 
ge” tute, and ſometimes arbitrary, 2. e. left to the | 
diſcretion of the judge, who may exerciſe his d 
juriſdiction, either by fining, impriſonment t 
' or a corporal puniſhment. Where the puniſh 0 
> ment is left, by law, to the diſcretion of the | 

ment ne- Judge, he can, in no caſe, extend it to death; 
ver ex- for, where the law intends to puniſh capitally, MW © 
ended to jt ſays ſo in expreſs words, and leaves no liber- MW © 
_ ty to the judge to modify; but where, in a- ; 


ny of our ancient laws, L. B. 132.1457. «. 

77, Sc. the life of the offender is put in the 

mercy or will of the King, it is probable that 

the judge, in place of pronouncing ſentence 

himſelf, left it to the Sovereign; who inflicted, 

| - * ſometimes a capital, ſometimes a leſſer puniſh- 
4 ment on the perſon guilty, according to his de- 
4 * 3 fit, 
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merit. The ſingle eſcheat of the criminal falls One con- 
on conviction in all capital trials, tho” the ſen- vided of a 
tence ſhould * for, if the bare non- capital 
compearance in a criminal proſecution draws Mme 10 
this forfeiture after it, (2. 5 26. 27.) much esche. 
more ought the being convicted of à capital 
ag” to 5 5 1 
7. Treaſon, crimen majeſtatis, is that crime 
which is aimed againſt the Majeſty of the 88 
ſtate; and it can be committed only by theſe the law tf 
who are ſubjects of that ſtate, either by birth Scotland. 
or reſidence. It was high treaſon, by the law 
of Scotland, to intend the King's, death, to 
lay any reſtraint on his perſon, or intice any 
foreign power to invade his dominions, 1662. 
t. 2. to riſe or continue in arms, maintain 
forts; or make treaties with foreign ſtates, 
without his authority, 1661, c. 5. Certain.  & 
facts, tho? not in their nature treaſonable, were nean 
declared, by ſtatute, puniſhable as treaſon, and 
therefore got the name of ſtatutory treaſon, 
viz, theft by landed men, 158 7. c. 50, mur- 
der under truſt, ibid. c. 51, wilfully ſetting 
fire to coal-heughs, 1592. c. 146, or to houſes 
or corns, 1528. c.8, and aſſaſſination, 168 f. 
c. 15. Treaſon was puniſhed by death, and 
by the forfeiture to the crown, of the traitor's 
eſtate, both real and perſonal : but this forfei- 
ture did not cut off the right of the creditors, 
tackſmen, ſuperiours, vaſſals, heirs of intail 
or widow of the forfeiting perſon, 1690. c. 
33- Treaſon might, by our law, have been tried nig trea- 
after the death of the traitor, and, ſentence fon might 
condemnatory upon ſuch trial, carried the e- be tried af. 
ſtate to the fiſk; 1540; c. 69 z which was in- ter death 
_ deed agreeable to the jus novum of the Romans. 1 
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oon after the. uni 175 the rye king 
in 70%. the Ja Xo tregſoa that dere 


e 0urs an in Eng! and, were ade gurs, by 7m, 41. 


4:51 taping, FEI COIs. bur alſo in relation t to the 


bas 
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ties and forteirures conſequent up- 
17 57 51 ſtatute, the facts that Ty 
| N 05 by our former law, are de 


0 RY ſim capital « ee 28 
Sr 5 Nen treaſon, by act 851  Edkw, n 


to- levy war againſt the King, .or adhere, 0 his 
enemies; to counterfeit the King's coin, .« 
his great or privy feal or to kill the chanel. 
lor, treaſurer, or any 'of the twelve Judges 
England, while they are in their Places, ei doing 
their offices: which laſt point of. treaſon, 1s, | 
by the act before cited,  7mo Ay. applied 40 
Scotland, in the caſe of Haying any Lord 
Seſſion or of Juſticiaxy, ſitting in Judgment, 
Theſe Who waſh, clip or lighten the proper 
money of the realm, 6 Elz. c. 11.— 1 8 0. 
Elz. c. 1.; who adviſedly affirm, by writing 


to the crown, or that the King and parliament 
cannot limit the ſucceſſion to it, 6% An, c. 7, 
or who hold correſpondence with the Pretender, 
or any perſon employed by him, 1 3710 Gul, 
III. c. 3. are alſo guiky of treaſon. 


treaſon, whether againſt Peers or bb 
* ſet forth in a * treatiſe, publiſhed, 
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offender, during his natural lite; but rhis pro; . 
viſion, by a poſteriour ſtatute, 1 7 Geo. II. 
c. 39. is not to take place, as long as any of * 
the ſons of the pretender is alive. It was; for N 
ſometime; doubted, wherhet the act 159 e Tr 
33. faving the rights of beirs of \entaih, credi- 
tors, Sc. was repealed by the ſtatute, 2 Aw. . 
ſubjecting perſons convicted of high treaſd; iu 
Scotland, to the pains and forfeitures confaith 1 
ed in the Engliſb law; ſince tlie excluding . 8 
creditors is not properly a. penalty upon the 
traitour; and the 18th article of union declares 
our private rights unalterable, except forythe The la- 
evident, utility, of the ſubject, Which article 22 55 
107 might ſeem to require an expreſs repealor ? fee a 3 _ 
Erber report of commiſſioner #of inquiry, 1719, 'and heirs , 
es p. 15. 21. 23. Sc. But it is now laid dowh of ental. 
as an agreed principle, that the rights, n of e - 
part third parties, in caſes of | forfeirure. on treaſon, —_— - i 
” ti muſt be determined by the law of England ; - 
add they cannot be explained with any exact 
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| intitled by his office” to tali 
| eter ooo tho he ſhouid not, in tlie leaſt 
degree The before quoted act 
* 4p makes the Enugiiſ lau o-aniſpridigh 
Its puniſhment, by that law, is pets 

ka 


al impriſonment, together with the forfei- 
ptofits of his heretable eſtate; during his like, 


of the offenders moveables, and of the 


Hale. Plac. Gor. . 1. c. 289. 77 * CTR O n pu 

12. The crime of under which la 

Phemy. may be comprehended atheiſm/ conſiſts in the IM ers 
| yy or 3 the Deity by ſpeech or Ml de; 


wy Blaſphemers were puniſhed capitally, WW pit 
5 hogp NG Lev. zxxiv: 261 and /. 
| or — the ns of the bieſſed Trinity, 28 
y our law, 1661, c. 21, to ſuffer death ¶ me 
oven for « fingle af: and theſe who deny bim. of 
if they perſiſt in their denial. This ſtatute ii Ml de: 
ratified by 1695. c. 11, which alfo makes WW Sh 
3 the denial of a providence, / or of the authori- ple 
42 ty of the holy Scriptures, criminal, and pu- 28 
niſhable capitally for the third offence. Next i. 
3 : to the duty we owe to God, is that which we 


7 

rif 

owe to mee, and, which our law has ſo cu 
ſtrongly inforced, that the curſing or beating if 
of them infers death, if che perſon guilty be a- d 
dove 16 years of agez and an arbitrary pu- I be 
piſhmept, if 1 is yader "7 1661. e. 26. by 
13. Murder I pi 


Wa. Sine. © oo . 
435 Aaken Wilfal king away of ,4eMarder, | 
perſon's life, without a neceſſary cauſe; T 
diſtin@&ion, Which obtained by our agcient 
lau betweeri premeditated; ot wpan.: 
forttboug bt — —„—-— ie 
ted on a ſuddenty, or chanumalla, indulging aa 


. neh 0 
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St. Ro. II. c. 9-160. 3 . was taken affe. 
166 1. c. 24 after 1649 c. 49.) which | 
ſuppoſes homicide to be a capitaberime, . wiel 
out any ſuch diſtinction: Caſual homicide, 
where the actor is, in ſome degree, blameable, 
and homicide, in ſelf-deſende, where the zuſt f 
bounds: of: ſelf-defence have been exceeded, ard; 
puniſhed arbitrarily, by this act: but the 
laughter of night · chieves, of houſe · break- 
ers, of theſe who ate aſſiſting in maſterful 
depredations, or of rebels denounced for en- 
pital crimes, may be committed with impuni - 
ty. The crime of demembration is joined with 
that of manſlaughter or murder, 1491. 
28 z but, in practice, the pupiſhment of der 
membration has been reſtricted to confiſcation; 
of moyeables, and an aſſythment, i. e. an in: 
demnification to the party. for his damages 
comme 9". dee in murder, tho' it be one of che 
the crown, 1426. c. 90. 14910 + - 
28. When the murderer was taken red hand, 
i. e. apprehended in the criminal act, the ſnes 
riff behoved not only to try him, but to -exe-- 
cute the ſentence within three ſuns: + whereas, 
if he was apprehended ex intervallo, fourty 
days were allowed for that purpoſes ſee the 
before quoted acts. It was after ward provided, 
by 1695. c. 4, that, in all caſes where the ſhes 
nf was tied down to do Juſtice in three ſuns, | 
ſentence 


Haz 


the laſt, the privilege 3 K ? 
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rime 
nine days, provided it had been proncuntet 
witkin three: but now, alf criminal judg 
noc only may, but muſt faſpend'the exccuition 
e e ee e ee 
N eee 
Self mur- +4 k harder is in its own natute as high- 
4. criminal, as the putting our neighboùf to 
eath; and therefore, tho“ the perſon of the 
offender is, after death, no longer the object 
ee the other penalties of murder 
take place; and conſequently, the ſingle e. 
ſcheat of a ſelf. murderer falls to the King, or 
kis donatary. To aſcertain this right, the do- 
* ,natary muſt bring his action, td which the 
neareſt of kin of the deceaſed muſt be made a 
party, for proving and declaring the ſelf · mur- 
der: and this proceſs muſt be purſued, not 
before the criminal court, but the Seſſion; in 
regard it is intended only ad civilem -effettum, 
Parricide. to procure the confiſcation of moveables. The 
puniſhment of parricide, or the murder of 4 
ent, is not confined by our law to the eri - 
minal himſelf; all his poſterity in the right 
line, are declared jncapable of inheriting, and 
the ſucceſſion devolves on the next i collateral 
Murder heir, 1994. c. 220. There is a preſumptive 
3 or ſtatutory murder conſtituted by 1690, c. 
Cm” 21, by which, any woman who ſhall conceal 
cealing her being with child, during the whole ſpace 
her preg- of her pregnancy, and ſhall not call: for, or 
nancy. make uſe of help in the birth, is to be repu- 
ted the murderer, if the child is dead or a miſ- 
ſing. This ſtatute was intended to diſcouragę 
an unnatural practice, which nevertheleſs con- 
tinues too frequent, of women making _— 
-& > ” | wit 
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goods 14 — in hreni it apt from a 
light corporal dee to a capital, in caſe .. + 
the value amounted to 32. pennies Scots, which 
in the 3 reign, of D, I. was the price of two 
ſheep, K. M. I. 4. C. 16. b. A c. 121. 

5 pp” In ſeveral of our later ſtatutes, it is ta- 

ken for. granted, that this crime is capital, 

1585, c. 82.1606, c. 5, Sc. ;; but where pickery. 
the thing | ſtolen is of ſmall value, we conſi- 
der it, not as theft, but pickery; which is 
puniſhed ſometimes corporally, and ſometimes 

by baniſhment. . The breaking of yards or 
orchards, and the ſtealing of green wood, is 
puniſhed only by a pecuniary fine, which riſes ; 

is the crime is repeated, 1379, c. 84. 

16. Theft may be ſo aggravated as to 3 
puniſhed by death, tho the value of the thing caſes, theft 
ſtolen be more willing; as theft twice repeat ic capital, 
ed, L. B. c. 121, $: 5, or committed in the 
night, arg. 1601, c. 22, or by landed men, A 
or of things ſet apart for ſacred uſes, or theft f 
attended with violence, (robbery) called in our Robbery 
axient ſtatutes, rief, 1477s 6 78, or ſtout ; 1 

1 


— 


ef, * 4 1 under wich le Meri 


3 


theft, may be comprehended ſorning, or e 
Fd of meat and drink by force, without ) 
paying for it. Stouth rief came at laſt "to h. 
_ © eommitted fo audaciouſly, by. whole bands of fl * 
mon aſſociated together, > it was thou 0 
a at that time, neceſſary to veſt all the free-hold. 0 
ers of the kingdom, with a power ef holding . 
eourts upon ſorners and rie vers, and executing 
Black- them ee 15 c. 227. Nay, the n 
mail. Jap puniſhed capit — to ſecure the 5 
lands from ſuch de 3 2 to the rie- 
vers a yearly contribution, which gat the nam " 
— $0} 1567, c. 21,1587, c. 102. AN 5 
or gipſies. act paſſed 1609, c. 13, commandin 4 
niſhment theſe — that were called. Ex * 0 
ans or gipſies, and adjudging to death al 
that ſhould be reputed or holden Egyptian, 15 
found thereafter within the kingdom. Rob _ 
committed on the ſeas is called piracy, 2 5 
is poniſhed capitally, 8 v Gee. I. c. 24, which 0 
ſtature ſers furth the different facts that conſt . 
tute this crime. The breaking of milns, iu 5. 
cutting of plough-graith in time of labouring 7 
or of growing corns br timber, and the houghW ., 
ing or laying ot oxen or horſes, are declared . 
puniſhable by death as theft, 1587, c. 62. ö 
. of 17. The receivers and concealers of ſtolen 1 
t. goods, knowing them to be ſuch, called te. _. 
ſetters of theft, '(receptatores) ſuffer as thieven i 2 
St. Al. II. c. 21: and theſe who barely har „ 
bour the perſon of the criminal, within 48 5 
hours either before or after committing the 2. 


crime, are puniſhed as partakers of the thelt, 


1367, c. 21. Theſe who ſell goods belong: g. 


ing to thieves or * Perſons, who dare n 
nol | 


not 8 come 10 N are pn 
with baniſhment and eſcheat of ' moyeables, 
1587, c. 109. Theft-bate, from Sate a garn 
word ſignifying compenſation, is the FS bo 
a conſideration io maney of goods from the 
thief, to liberate, him from puniſmment, Di 
cure his eſcape from juſtice. A Sheriff, or - 
ther judge guilty of this crime, forfeits his life 
and goods, 1436," c. 137 3 and by a paſterior 
ſtatute, even a private perſon who takes theft- 
bote, ſuffers as the principal thief, 1 518. K 2. 

18. Adultery is che crime by Stich the Adultery. 
marriage bed is polluted. This crime could, 
neither by the Roman law, 1.6.4.1. ad lig. Jul. 
de adult. nor the Jewiſh, Lev. xx. 10. Deut. 
xxii, 22. be committed, but where the guilty 
woman was the wife of another: by ours, it 
is adultery, if either the man ar woman be | 
married. © We diſtinguiſn between ſimple adul- Nour, 1 
tery, and that which is natour or manifeit. = 
Open and manifeſt adulterars, ho continue in- RR 
$13" after the cenſures of the church, were 
puniſhed, 1551, c. 20, by the eſcheat of move- 
ables; but ſoon thereafter, by 1563, c. 74, 
the puniſhment of notour and manifeſt adulte- 
ry was made capital. This crime is diſtin- 
guiſhed by one or other, of dhe following cha- 
racters; where there is iſſue procreated be- 
tween the adulterers ; or where they keep bed © * 
and company together, notoriouſly knows-z/or 
where they give ſcandal o the church, and, not: 1 
withſtanding admonition, refuſe to abſtain, 4 
and are for their obſtinacy excommun & I 
1581, c. 405. The puniſhment of fmple a simpel. 
dultery is no where defined by ſtatute, and is 
* ** to the ay of the! Jede . 

OL, 


/ 


Theſs- * 
bote. 


eſcheat, to be one of its penalties, arg. 9. Fan, 
1662, Baird. Adultery being one of the occult 
crimes, may be proved by preſumptions. 


„When it is purſued only ad civilem effeltum, for 


Rape. 
4 
* oe 


obtaining a divorce, 'more flender preſumpti- 
ons will be received; ſo that the ſame proof, 
that has been judged: ſufficient for procuring a 
divorce before the Commiſſaries, may be caſt, 
if the crime ſhould be afterwards Motto cri- 


| — 


19. Inceſt is committed by -perfons EY 
ſtand within the degrees that are forbidden by 
the book of Levit. c. xviit ; and it is puniſhed 
capitally, 1567, c. 14. The ſame degrees are 
forbidden in affinity, as in conſanguinity, Lev. 
xviii. 4, 14, 15, 16. As this crime is repug- 


nant to nature itelf, it ſeems an ill founded o- 


inion, that inceſt cannot be committed, but 

tween perſons born in lawful marriage; for 
in queſtions of the law of nature, all children, 
whether lawful or natural, ſtand on an equal 
footing: civilis ratio civilia jura corrumpere po- 
teſt; naturalia vero non utique. It is true, that 
there can hardly be a legal proof of a relation 
merely natural, on the ſide of the father; but 
the mother _—_— de r known: without 
marriage. T 

20. There is no eder Nature making 
rape or the raviſhing of women, capital; tho, 
it is plainly ſuppoſed in act 1612, c. 4, by 


which, the raviſher is exempted from the pains 


of death, only in caſe of the woman's ſubſe- 


quent conſent or declaration, that ſhe went off 


with him, of her own. free will: and even 


| 2 he is to — arbitrary puniſhment, 


either 
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21. Duelling, Bellum inter duos, is che crime Duelling. 
of fighting in ſingle combat, upon previous 
challenges given and received. The ſingular _ 
combat was authoriſed by the Gothic polity; as 

a method of determining queſtions, both civil 
and criminal ; but th act 1600, c. 12, des 
red the fighting in a duel, without licence from 
the King, puniſhable by death. (4. 2. 1.) This 

ſtatute is ratified by 1696, c. 35, which fur- 

ther provides, that what perſon ſoe ver, prin- 

cipal or ſecond, ſhall give a challenge to fight 

a duel, or ſhall accept a challenge, or other- 

ways engage therein, ſhall be puniſhed by ba- 
niſhment and eſcheat of moveables, even tho? 

no actual fighting ſhould enſue.  — 5 

22. Falſhood, in a large ſenſe, is the frau- Falſhood, 
dulent-imitation or ſuppreſſion of truth, to the | 
prejudice of another. The lives and goods of Uſing of 
perſons convicted of uſing falſe weights and © | 
meaſures were, by our old law, in the King's and mea- 
mercy z- and their heirs could not inherit, but ſures, 
upon a remiſſion, L. B. 132. The lateſt ſta- 
tute relating to this crime, 1607, c. 2, pu- 
niſhes it by confiſcation of moveables. 

23. That particular ſpecies of falſhood, Forgery. 
which conſiſts is the falſifying of writings, is 
diſtinguiſhed by the name of forgery, and was, 
by the Koman law, puniſhed capitally, where 
the atrocity of the fact required it, J. 22. C ad 
leg. Corn. de falſ. By our ſtatute law, the pu- 
niſhment of this crime was, at firſt, the am- 
putation of the hand, St. Al. II. c. 193 after- 
wards proſcription, baniſhment and diſmem- 
bering of the hand and tongue, joined 3 * 

II =» tne 
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1651, c. 223 and at 4 . in ge. 

nerab terms, to be the pains due to tle com- 

mitters of falſnood; 162 1, c. 22. Our pra- 

_ Rice has now of a long time, agreeably to the 

Roman law, made the crime capital, unleſs the 

forgery be of executions, or other writings of 

ſmaller moment; in which caſe, it is pu- 

mihed arbitrarily, Feb. 1739; Macvicar. 

The uſeof.,. 44. The writing muſt not only be fabricated, 

pw whe, but put to uſe or founded upon, in order to 
ng co 

ſtitates infer this crime. Any perſon who founds on 

mis crime a Writing. challenged upon falſhood, may be 

pur to declare judicially, whether he is willing 

to abide by it, as a true deed. If he declines to 

abide by it, the deed is declared — but 

he himſelf is not liberated upon his ing 

from it, if evidence be brought that 

acceſſory to the forgery, J. 8. C. ad leg. Corn 

de ſalſ. —1621, c. 22. Frequently, che par- 

ty Who uſes the deed, offers to abide by it 9. 

lificate, or under proteſtation that it came fair. 

| ly into his hands, and that he had no acceſſion 

4 _, te the crime. The immediate receiver of a 

; by K writing muſt, in all caſes, abide by it ſimply ; ; 

4 but heirs and ſingular ſucceſſors are ſomerimes 

allowed to do it under a quality, the import 

of which, is to be afterwards gpnfidered by the 


r 1 The trial of forgery, tho it be in the 

what ſtricteſt ſenſe criminal, is proper to the court 
cCeourtcom- Of Seſſion (1. 3. 11. ) 3 bu where improbation 
petent. is moved againſt a deed by way of exception, 
= che inferior judge, before whom the action lies, 
is competent to it, ad civilem effetfum; arg. 
* F 5574 © 7 62. 99 of imptobation, 
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ade may of Aden + or n ft Free, 
1557 c. 62," 0dliged to find caution — | 
a certain ſum at the diſcretion of the judge 

caſe he ſhould ſuccumb in his allegation 3˙ wr 
terwards, by an act Sed. mentioned in B. Sed. 


. Jan. 1583-4, in 3 . = 


the ſum modified, he, was to eon bus .. 
theſe acks are now —— where 1 
improbation is undertaken by way of aftion” 
When it is moved by way of exception, our pra- Conſighs- 
ctice, to diſcourage affected delays, obliges the tion in im- 
defender who moves it, to conſign L. 40 Seotr bn ; 
which he forfeits, if his 5 of falſhood/ ** 
ſhall appear ealumnious. 

26. The proof in improbations is either a. roo 
rect or indirect. The. firſt is, by the teſtimon 
of the writer of the deed, and of the witn 
ſes who atteſt it, called the inſtrumentary ies * 
neſſes. A proof by the indirect manner, is ga + 
thered from circumſtances and extrinſic ar argy- -# 
ments. If one of the two inſtrumentary wit- Died. 
neſſes ſhould depoſe that the writing is true, 
and the other that he did not atteſt it, the wri- 
ting will be declared void, or improbative, be. nw 
ing ſupported by the teſtimony of one "I T 
only; but the uſt will not be ſubjected to t 
pains of fal ſhood, in regard he is juſtified by the ® 
oath of that wigneſs. * Where witneſſes atteſt - 
a deed, without knowing the granter and ſee- 3 


y ia) 
4 3 
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oe 


the ing him ſubſcribe, or hearing him own his ſub- 
ourt ſeription, the deed is not only Rn 


* 


tion but ſuch witneſſes ® declared acceſſory to fo 
tion, WM gery, 1681, c. 5; yet as this ſort of acce 
lies, on is merely Gal the puniſhment ou 1 
arg. to be reſtricted at the diſcretion of the jud 

ion, The circumſtances by which forgeries are — And i 
ther | (quently direft, 


{ 
| 
** 
4 * 
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tequently diſcovered in the indirect way are, 
5 comparatione literarum, i. e. by comparing the 
hand · writing of the writer of the deed, or the 
ſubſcription of the granter, as it ſtands in o- 
ther genuin writings, with that which appears 
in the deed quarrel led; by the manner of ſpel. 
ling; by the agreement or diſagreement of 
* yle of the deed, with that of the age in 
"Which it is ſaid to have been executed; by the 
+ Ramp of the paper, and ſometimes by the falſe- 
neſs of the date, or by a proof that the alled- 
ged granter was not, at the date of the wri- 
ting, in that place where it bears to have 


#< deen ſigned, which laſt is called ahb i. 
Forger- 27. Where a perſon, found guilty of forgery by 


a wh the court of Seſſion, is by them remitted to the 
ieee Juſticiary, (1. 3. 11.) an indictment is exhibi- 
death, are ted againſt him, and a jury or aſſize ſworn, 


zemitted before whom the Lord's decree is produced in 


_ to the Ju- place of all other evidence of the crime; in 


W pect of which, the aſſize finds the pannel 


guilty: ſo that the decree of Seſſion, being 
pronounced by a competent court, is confider- 
ed as full proof, or, in the ſtyle of the bar, as 


obatio probata. 4 


Perjury. 226. Ferjury, which is the qudicial affirmati- 


on of a ſalſhood upon oath, really conſtitutes 
the crimen fai; for he who4is guilty of it, 
does, in the moſt ſolemn manner, ſubſtitute 
falſhood in the place of truth. In order to 

_ conſtitute this crime, the violation of truth 
* guſt be deliberately inten by the ſwearer ; 


nd therefore reaſonable allowances: ought to 
be given to forgetfulneſs or miſapprehenſion, 
according to his age, health and moral chara- 
cter. The breach of a promiſſory oath does 


not 
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not infer this crime; for be who! promiſes up- . A_—. 


on oath, may ſincerely intend performance when 
he ſwears, ' and ſo cannot be ſaid to call upon. 
God to atteſt a faſſhood. Tho? an oath, o-. 
ever falſe, if made upon reference in a civil 
queſtion, concludes the cauſe, yet the perſon __ 

cured is liable to a criminal 'proſecutignty -- 
for the effect of the reference, can go no furt 
than the private right of the partie. 

29. Notwithſtanding the miſchievous * 
ſequences of perjury to ſociety; it is not pu- ment. 
niſhed capitally, either by the Roman law, J. 
13. C. de teſt. or by ours. The ſpecial pu- 
niſhment of ſwearing falſly on an aſſize, was 
confiſcation of moveables, impriſonment for a 
year, and infamy, R. M. I. I. c. 14: which — 
puniſhment, came, in the courſe of time, td 
be transferred to perjury in general, with a2 
{mall variation, 1555. c. 47. The court © 
Seſſion is competent to perjury incidenter, w 
in any examination upon oath, taken in acompe 
cauſe depending before them, a perſon appearstent. 
to have ſworn falſely : but, in every other caſe, 
the trial of the crime is proper to the court of 
Juſticiary. Subornation of perjury conſiſts i in. 
the tampering with theſe who are to ſwear in Su 
judgment, by ſoliciting or directing them how 
they are to depoſe; it is puaiſbed with 
the pains of perjury, 1555. c. 47. 

30. Bigamy, which is a ſpecies of perju *Bj ah 
is a perſon's entering into the ingagements 0 ig 92 
ſecond marriage, in n Molation of à former = LY 
riage-vow ſtill ſubſiſting. Bigamy, on the 
part of the man, has been tolerated in many 
ſtates before the eſtabliſhment of chriſtianity, 
even by the 'Fews- themſelves ; but it is . 

ge 


borna- 
tion of 
perjury. 
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charged by the whe the el 3 uy 
".—— by our law, whether on the 
' Of the man or of the woman, wich the pains 
| of perjury. 1531. c. 19. 
1 31. All perſons who uſed e for- 
Wich- cegy or necromancy, or pretended {kill there. 
Þ | _.. ins a and all conſulters of witches and ſorcerers, 
re. puniſhed by death 1563. c. 73. But, 
| by act gno Geo. II. c. 5. no profecution can be 
Fried on, againſt any perſon, for witchcraft 
br conjuration: and all who undertake, from 
"Feline of their {kill in any occult ſcience, to tell fortunes, 
Runes. or diſcover ſtolen goods, are to ſuffer im- 
priſonment for a year, ſtand once every three 
months of that year in the pillory, and find 
ſuch ſurety for their future good deko 
be judge ſhall direct. 
\Haimſae- 32. Haimſucken (from haim hea and 
ecken to ſeek or purſue, Skene v. haimſucken ) 
__ .-*-  i&the aſſaulting or beating of a perſon in his 
dun houſe, The puniſhmentof this crime is 
no where defined, except in the books of the 
majeſty, which makes it the ſame with that of 
a rape, J. 4. £.9, 10. In order to infer this 
crime, the aſſault muſt be made in the proper | 
Houſe of the perſon aſſaulted, where he lies Ml © 
and riſes daily and nightly, 10. J. 1.c.9.4. 1. be 


fo that neither a publi@houſe, nor even a pt the 
vate, where one is only tranſiently, falls with by, 
in the defcription of the law. me 


:n 33. The crime of ſedition conſiſts in the 
'S raiſing of commotions ; 4 diſturbances in 4 
ſtate; and it is either real or verbal, The 
+ firſt ſort is commonly committed, by convoca· : q 
3 ting together any conſiderable number of per⸗ w 
* . 8 * authority, . * K 
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of redreſſing ſome ſuppoſed grievance, to ts 
diſturbing of the public peace. Theſe who, 
are convicted of this crime, are puniſhed by 
the confiſcation of their goods, and their lives 
are to be at the King's will, 1457. 6. 7. 
Where the convocation is made in a warlike = 
manner, it is puniſhed capitally, 1563. & 75. 
For preyenting rebellious riots and tumults, Jt 
was enacted by Imo Geb, I. c. 5. that if any 
perſons, to the number of twelve, ſhall g- 
ſemble, and, being required by a magiſtrate 
or conſtable ro diſperſe, ſhall nevertheleſs con- 
tinue together for an hour after ſuch command. 
the perſons diſobeying ſhall ſuffer death, and 
the confiſcation of moveables. © Verbal ſediti- - - 
on, or, leaſing-rnaking,. conſiſts in the utter- taing & 
ing of words; tending to create diſcord be- making. 9 
tween the King and his people. It was for- 
merly puniſhed by death, and forfeiture f 
goods, 1425- . 43.— 140. c. 83-3 but now,  _ 
either by impriſonment, fine or baniſhment, t 
the diſcretion of the judge, Fer n 5 
34. Deforcement is the oppoſition given, or Deforces | 
reſiſtance made, to meſſengers or other officers, ment. 8 
while they are employed in the execution of the | 
law. The Lords of Seſſion are judges com- 
perent to this crime, 1581. c. 118. 3 and by 
the laſt ſtature relating 40 it, 1592. c, 150. f 
is declared puniſhable by the confiſcation * 
moveables, one half to the King, the other, 20 
to the party at whoſe inkance the diligence was 
raiſed, Where the deforcement is purſued, - 
only ad civilem efeflum, for recovery of the 
debt and damages, the proceſs is in practice 
luſtained, if the meſſenger ſhould be any how ! 
hindered in the execution of the diligence, tho” 
TRA us” _ + guithour 
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1 
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ATA 
without the effuſion of his blood: but, in a 
cximinal trial, where the concluſion is penal, 

effuſion of blood muſt be libelled, in terms of 
the act 1592. In the ſame manner, tho' the 

Vorqds of this ſtatute are levelled, only againſt 
the debtor or perſons commanded by him, our 
practice has extended it, where the concluſion 
f the proceſs is merely civil, againſt theſe 

who officiouſly interpoſe to ſave their friend 
, from diligence, without being deſired by the 
| 4 2 0% WY ae ES "07 RS. 1 


* 


Y "Who, ha- * 25. As to the proof of this crime, the per- 

f KF & fons employed by the officer to atteſt the exe- 
, meſſes in Nay Hou 2 

deſorce- cution, have the beſt opportunities of knowing 

3 ment. the facts; but theſe att in ſome ſort, parties, 

* violence being commonly done in a deforce- 

5 ment, to them as well as to the meſſenger: 

nevertheleſs, that the proof ef deforcement 

* may not be rendered impracticable; law con- 

EE _ ſiders rhE meſſenger as the alone party, againſt 

* Gy whom the violence is intended; and therefore 

receives the teſtimony of the witneſſes, tho? 

The me. they ſhould happen to be beat. The written 

ſenger's execution of the meſſenger or officer is ſuffici- 

execution ent evidence of the deforcement, in all civil 

or 7 Eon concerning the validity of the di- 


went, bow ligence, till it be imptobated: bur, in a ef- 


far it minal queſtion, moved againſt the deforcers up- 
proves. on the violence, the meſſenger's aſſertion, who 
is a party intereſted in the proſecution, is not 
regarded. Deforcement of the officers of the 
cCuſtoms, by perſons to the number of eight, 
or upwards, was punifhed by tranſportation, 
co America, for a term of years, not exceeding 
Fx =» ſeven, 6:0 Geo. I. C. 21. $.444; but now, by 


24 a 1950 Geo. IL. c. 34. armed perſons, to the 
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Mie” of RO more, üg in * ile 

gal running, landing or exporting of prohibi- 
ted or uncuſtomed goods, or any perſon, Who 
ſnall forcibly reſiſt, wound, or maim any of 
the officers of the cuſtoms or exciſe, in the " 
due execution of their office, ſhall . ſuffer. = 
le of death, and * confiſcation of ae. | * 

36. Breach of ans, 0 3: 6. 6. v4 is. v4 Breach * 
crime of the ſame nature with deforcement, mant.. | 
as it imports a contempt of the law, and of the 
orders of our judges z and it is ſubjected to 
the ſame pains that were inflicted on deforce- »: it 
ment, by 15B1. c. 118. viz. an arbitrary cor- 

poral Nair api and the eſcheat of move- 
ables, to the King; "Ui 2. preference to the 
creditor for his debt, and for ſuch farther ſum 
as ſhall be modified to him by the judge. 

37. Uſury'is the taking a higher rate of i ig- Uſury.*. 
tereſt for-the uſe of. money, than is authottized. 
by law® It is generally divided into uſura ma- 
wfefta, or direct; and velata or covered. One Dia. 
may be guilty. of the firſt ſort, either, here 
he ſtipulates to himſelt, by a clauſe in an obli- 
gation, more than the lawful intereſt on the 
loan of money; or where the intereſt is accu- 
mulated into a principal ſum bearing intereſt, 
in caſe. of not punctual payment; or where 
one receives the intereſt of a ſum before it is 
due, ſeeing, in that caſe, he takes a confidera- , 
tion for the uſe of money, before the debtor — 
has really got the uſe of it. 1621. c. 28. (ſex, has no 
3. 3. 33.) Where a creditor payment is clag- place 
ged with an uncertain condition, whereby he where the 
runs an hazard of loſing his ſum, he * 2 * = 35 
Tala to himſelf 4 higher intereſt than the le- takes a 

gal, hazard. 


(widens dene Ur YER for, in much 
® - 6 the imereſt is not given, therely in eoriſh 

deration of the uſe of the money, our of the 
Aetice, 


danger undertaken by the creditor: 
Bonds of” one who gives money upbn bottomfy, - the 16: 
ls payment of which, depends on the uſe return 
of the ſhip on which the money is lent, may 
1 take a rare of intereſt ee at 
| | 38. Covered oſury is chat which: is xom- 
= . 0 under the 1 not of a loan; 
4 * : but of ſome other contract, e. g. a ſale or an 
1 impr r wadſet. Thus a Back tack, which 
* is giv by a wadſetter to the reverſer 42:8, 
13.) for payment of a cok duty exceeding: the 
legal intereſt of the ſum lent; is conſidered az 
ere of loan, tho? covered under the con. 
tracts of wadſet and location, and conſequent. 
2 inters uſury: and, in general, all obligati- 
_onfttered into, with an intention of 
"We than the legal intereſt for che uſt of mo- 
ney, however they may be diſguiſed, are de. 
clared uſurious, by 1597. c. 24). As a fu. 
ther guard againſt this crime, the taking mot 
than the 2 intereſt for the forbearance of 
yment o money, metchandige or other 
commodities, by way of loan, exchange ora. 
ny other contrivance whatſoever,"or che taking 
u bribe for the loan of money, or for 'delay- 
ing its payment when lent, 4s declared ufuty, 
12m An. St. 2. c. 16. 
39. The puniſhment” of dry, Was, 5 
1397. c. 24. declared to be'the confiſcation of 
-  moveables, | the anniufling the uſufibus en- 
tract, and a forfeiture of the principal ſum 
5 ſyefed in conſequence of it, wirh the laſt. 
e 77 ful 


od 


een ed 14, 


ful annualrent . bo che Kirg.or 

his donstacy; wich the burden of pen of * 

the private Party, in caſe he mould concur inf 

the proſecution, the ſums unla fully received 

by the creditor, But, by the above quored - 

act of Q. Auhe, the uſurious obligation is not | 

only declared void; but the creditor, if he =. 

received any unlaw ful profit, e 

ſum, uſuriouſiy lent or bargained. 

where it is to be purſued criminally, —_ be Bf yo 

tried by the court of Juſticiary but, here court com, 

_ the libel concludes only the annulling of the petent. 

ee eee one: are the e 

ation f ufliry, l i is PRs. PEE, 
is common rules, that of uſury. 
yught to light. Where 

the ary: is Wunded on a written ED 

the Habs of the defender, the purſuer 

by an echibition, force the defender to pr : 

the obligation, by which the erime may be 

proved againſt himſelf, contrary to the bro- 

card, nemo tenttur euere inſtrumenta contra fe; 

and where it is not founded on writing, the 

crime may be proved by the uſurers 'own 

bath, notwwichſtanding the rule, ums dene = 

jurare in ſuam furpitudinem, 1 600. c. 7. But 

this act rejedts the teſtimony of him who has 

given the unlawwful profits, becauſe he becomes 

a gaineryby the eonviction of the uſurer. 
41. The buying of claims, concerning which Buying of 

a fuit'is depending, by any member, either of pleas. 

the college of juſtice or of an inferiour court, 

is puniſhed by the loſs of the delinquent's of. 

fees, and of all che Privileges Therers delbcy- 


oy 


zug, 1594. 216. © 
. , 
U 
3 
1 mY : 1 & N 4 


£ EE 
Fo 5 "> 
A's 9 «4 
\ 1 * 
cf 
4 * 
* 
aa 4 "jo " 
1 
= 


” Veal, Injuries are either verbal or real. A verbal 
; Injury, when directed againſt a private perſon, 
_ confiſts 1 in the uttering of conrumelious words, 
| with an intention to defame. The twitting of 
ons with natural defects, tho? it be inhumane, 
does not ſeem to fall under this deſcription, as 
theſe imply no real reproach in the juſt opigion 
. of mankind. Though an intention to defame, 
FU or - animus injuriandi, be, in the general caſe, 
preſumed, ea the injurious words them- 
ſelves, yet ſpecial circumſtances may elide the 
| "preſumption. Thus one's informing againſt 
his neighbour, as a nie or diſorderly perſon, 
to a magiſtrate ; or his edging i in judgment; 
a crime againſt his adverſary in his own, de- 
fence, is no injury; if ſuch information or 
plea does not appear calumnious. The truth 
of the injurious words, tho? it may Weviate 
i guilt, does not abſolve intirely from pu- 
niſhment. The cognizance of this ſort of in- 
jury is proper to the commiſſaries, who, as the 
fudices chriſtianitatis, are the only judges of 
ſcandal. It is puniſhed, either by a peeunis- 
ry fine, which is proportioned, according to 
the condition of the perſons injuring and in- 
jured, and the circumſtances of time and 
e J. 7. F. 8. de injur. or by publſely ac- 
nowledging the offence: and frequently the 
two are conjoined. The calling one a bank. 
rupt, is not, in ſtrict ſpeech,” a verbal injury. 
as it does not affect the perſon's moral.charact- 
er; yet, as it may hurt his credit in the way 


a ö of buſineſs, it founds d in n of da. 
| „ mage 
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rofl e in its . acceriticignl 4 
® the reproaching or affronting our neighbour, 
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which a perſon's character or dignity is affect- 
ed; as ſtriking one with a cane, or even aim 
ing a blow without ſtriking, ſpitting in ones 
face, aſſuming a coat of arms or any other 
mark of diſtinction proper to another, &c. 
The compoſing and publiſnhing defamatory li- 
bels may be like ways reckoned of this kind. 


Real injuries are tried by the Judge ordinar 


and puniſhed arbitrarily, either by fine or im- 
priſonment. 8 


* 


44. The crime of ſtellionate, from tellio, ute. 


proportioned to his guilt, death excepted, = ; 
169076 W- ac; ; d, 


any period of time, between executing the ſum- li. 
TR... 4 =  mons, 
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rſued before the Judge 
43. A real injury is inflicted by any fact. by And real, 


a * 
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wal. - 6 Bl oo WR... 
_  mons, A che compleat execution of the de. 
1 „ 195 zor ſhall be acceſſory to ſuch invalion, 
ma er bis cauſe, 1584, 6, 138,—1594, c. 
_— 219. Tho“ theſe acts direct, that proof ſhall be 
| | _ previouſly taken of the invaſion by the juſtice, 
E br other competent judge; yet the Lords of Sef- 
= icon ſuſtain themſelves judges, when the ſui to 
4 © whichthetrialrelates, FA pends before thejr;court. 
„The ſentence pronounced upon this trial, 4. 
i gainſt him who has committed the battery, is 
PP by the ſtarute not ſubject to reduction, eitber 
on the head of minority, or any other ground WM , 

_ whatſoever; and if the perſon proſecuted for 
4 this crime, ſhall be denounced for not com- 
=. pearing to anſwer, higllerent, as well as fin- 


iely after ſuch de- 


rens 


gle eſchear, falls im 
 Wron- . The crime of wropgous impriſonment 
Son. 15 Parti 
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ribed, or without expr 
commitment; by receiving or detaining per- 
ſons on ſuch illegal warrants z by retuſing to 

a priſoner a copy of his warrant of commit. 
mont; by detaining him in cloſe eopfinement 
above cight days after his commitment; by 
not liberating him upon offer of proper bail, 
Vp here the crime is bailable; and by azanſport- 
ing perſons out of the kingdom, without ei⸗ 
tiitzter their own judicial conſent, of a law ful ſen- 
tcence; ſee below 5. 48. The perſons guilty of 
 wrongous impriſonment, are puniſhed by a pe- 
| gry mult, from 6000 down to 400 L. 
* — the quality or rank of che 
| offender: and the judge, or other perſon who 
„ n 3 
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the ſtarute, is oven and above the 1 
wrongous impriſonment. e ee „ 
ment of 4 certain ſun, propor e 
quality of the perſon detained,” for - 1 
of fach detentiòn, and is declared incapable 4 = 
wy truſt. The penalties of this crime m 
. inſiſted for, by a fummary action be 
= I the court of Seffionz and 125 are widens 
5 p by the ſtatute, ſubject to no modiffcation, ' we: 
< q 47- Criminal juriſdiction 18 founded, I. WP | ka 2 f . I 
or tions domirilis, if the 2 8505 dwells 2 5 a: "if 
5 the territory: Wy criminal Judge £2.44 "2 
1 mall hare they 15 Fo Gol ; Pa Sn. N 
71 — ect to inc uri * 

45. who 105 no cer ta fomicile may be” tried - 

| where-ever they are apprehended, 2. Nan 
WY dk, if the crime was committed within-the © _ 
4 terrign ty. 7. 28-4. 15. de pen. —5r. Gul. His. 

1420 90.—1436, c. 148. Ge. | e 
i law, behoved tormerly to de 3 
ed in that county alone where it was commir- 
der ted; but by act 1999 Geo. II. c. 9. perſons | 
ilty of treaſon may be proceeded Againſt, inn 
655 Rich county as the King ſhall appainty nl 
þ where the crime is committed within terrain 
WI counties in the Highlands of Scotland, it may 
| be tried in any county where the court fits, 
or 21m0 . II. c. 19. No criminal trial can Whit pers 
| proceed, unleſs the perſon accuſed is capable ſons ein- 
of making his defence, Upon this ground, — 
ny cannot be tried; nor fatuous nor furi- naly. 
us perſons, durante furure, even for crimes 

cor nie e the furioſity. From like 
reaſon, minors could not, by our old la, be 
” tried criminally, Mill _ majority, K. . L. 
ma o Vor. Tk -. Gg ON by 6. =_ 
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1 impri- gg Wal for, Ay e, wk 4 warrant in ; 
fonin citing, expreſſing the cauſe, and proce di 
5 n upon A T fabicribed information, 1701, 6. 6, 
1 in the caſe of indignities to judges, riots, 
biber and the other offences ſpecially mentioned in 
ow. 90 ſtatute. Every priſoner committed in d 
_ en n. der to trial, if che crime of which he is accu- 
— ſed be not capital, is intitled o be liberated 
in crimes upon bail, the extent of which is to be modi- 
cal, upon fied by the judge, not exceeding. 6009 merks 
bail. © - Scots tor a Nohſeman, 3000 for a landed Gen- 
3 ; teman, 1000 for, other Gentlgman, or 
1 2 and 300 for M other inferior per 
=. ſon, ibid.; which ſums, to which the bail to 
| Ps» . be taken is limited, are doubled by 1 am 
Hai accs. 4 hel . 8. 11. That perſons, who eil 


A 


ol the crime with Which he 
or from their low circumſtqes, can- 
not ; be liberated upon bail, may notTi 
in priſon untried, it is made lawful-by the ſaid 
ſtatute to every ſuch priſoner, to apply to the 
criminal judge, that his trial may be brought 
2 and the judge maſt, within 24 hours after 

ich application, under the pains of wrongou 
1 iſſue letters directed to meſſeꝶ 
gers, fot intimating to the proſecutq; to fix 
diet for the priſoner's trial, within 60 days after 
- © the intimation: and if the roſecutor does not 

'_ Infiſt within that time, or F the trial i is nat fi- 
: 2 in 40 days more, when, carried on be⸗ 
N or in 30, when. before any 
the priſoner 1s, upon a ſecond ap- 
liars, a funk x the {Oe time is e 
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ots, preſent at he retinal TW a 1 


umſtances att 
800 . there is ground for 4 criminal trial, * 
cu and to ſerve as a direction to the pro vlecuror,, 


perſons examined may inſiſt to have ws de” 
2 clarations cancelled; before they give teſtig 
ny at the trial. Jui of che Pe . be Method 
beg. nis, and Misgiſtrste, ergns, are Alſo ad, jog io the 

thoriſed tg” receive MO nf ors; concerning circuit- . 
>] crimes to be tried in the circuit courts, witch an,. 
% * MY informations are to be tranfinjtred * to the * oF 
FOR ſice-glevk, 40 1 before the of chad ne 
fe: ref (Fi This method of t ug 


by the fireſs and rteous roll, mentioned! 14 28 3 
4 189.—1487. . 99. 450 6 icularly 


fer ol sroundleſs *riminal trials, all proſecutors, viltmeious 
Pa 12 the defender was abſolved, were Mads proſecu- 
yo CO expences, as they og = 
ar En mod by the judge, 1587, K. 14 f 
Fi beſides," "A ſubjected to a nell fine to "a + 
« 50 vided between the ** and the defender: 
ner where the Kin 8 Advocate Wag the (= pate” 
ber, his informer was made liable in | 
thereof, i 579% b. 78. "Theſe ſtatutes 
ently warrant the ve” 2 of d 
ing vexatious od ron in a 
"a exceeding the 
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ae how to ſet furth the facts in the libel: hut he ; * _ 
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litter much from thaſe obſerved in civil 
Xe if we except the caſe. of ſuch crimes 
as the caurt of Seſtiqn is competent to, and 

leſſer offences tried before inferior courts, 


The farms of 1 e el 
5 
n 


| Trial, 245 he trial of crimes proceeds, either upon in- cl 
3 dent d dictment, when che perſon to be tried is in pri- t 
or crimi-, ſon ; or by criminal letters iſſuing ſrom . tl 
nal lettem. over of the Juſticiary; In either caſe, the f. 
defender muſt be ſerved with a full copy of the if 
2 indictment or letters, and with a liſt of the ri 
; witneſſes to be adduced againſt him, 43 of the tk 
tions who are to on the inqueſt, 1672, MW ti 

. We. 16, 2 11. re pas on Juſtice cours; and te 
Alten ree days muſt ¶ xveen, be d: 
ing a Frye, and .the day of compearance. iWſ of 
tionto Y he trial is upon wa letters, the . 

5 9 8 proſecutor muſt find caution at raiſi ſp 

E. Pi the hetters, 580 he will report them duly exe: ta 
ſoeuror. go the Juſticiary, in terms af of 
And * 5.3” and the defender, if he. is Oobe b 
. the defen- in priſon, is, by the letters, required to find to 
der. Caution, within a certain number of days after WW cx 
a al tor his compearance upon the day g 
jo 1 | for bis trial; and it he finds none with: th 
| days of the charge, he may be:depoun- IM pt 

1015 1221 8 which inlers the farterure of hu WW 2: 
Necom- | + 0 beni, accompliges in its an ra 
plices en not cited in virte of any ſpecial ſe 
2 in- Warrant contained in the criminal letters; their be 
ed in hames. were only inſerted in a bill or writing to 75 

of 4 vod which, the letters referred, and might be-ſtruck I te 
tory, * the meflenger's pleaſure,” As this was ih 
doo gert a power to be committed to meſſen - t 
Sers, who frequently dulfaged 3 wh ? 


er 


* * 


* to be as ample and extenſſve, as 


55 * R = 
be ipecially mentioned in the bady of the Oh 
minal letters. mY 

52. Thar part of the indiehwent or of the gn iming] 
criminal letters, which contains the ground af leer letters _ 
the cbarge againſt, the defender,. and the na- 8 4 17 
ture or degree of the puniſhinent he H 
ſuffer, is called the libel. All libels muſt be * 
ſpecial, ſetting furth the particular facts. infer- Mt | 
ring the guilt, and the particular place Where 
theſe facts were done. The time of commit- 
ting the crime, may be libelled ia more general  » 
terms, with an alteragtive as to. the month, or 
day of the month : 
offers to prove alibi, the p 
lidi, on the part of the purſuer, oug : 
ſpecial. The neceſſity of ſpecial libels, ob- 
tained in our former law, not only in theggrial 
of principal criminals, but of acce ifi 
but, as was not practicable, in moſt . 
to libel upon the preciſe circumſtances of | ac- 5 
ceſſion that might appear in proof; libels a- 
gainſt acceſſories were declared ſufficient, if 
they mentioned, in general, that the perſans nn 
F were guilty of api e 1 =. ; 
151. 

: The 1 in a a KN m 5 
raiſe letters of exculpation, for citing wit fan of IC 
ſes, in proof of his defences againſt the, li-tion. 
bel, or of his Sbjections againſt any of the yu»: 
ry or witneſſes ; which: letters muſt, be execg- 
ps to the. fame day of compearance, with 

chat of the indictment or crimihal letters. As | 
the right of the defender to prove his defences, 
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a0 purſ to prove his bel letters of extuls* 
ation outro fo be refuſed on any relevant 
defence, tho” ſuch defence ſhould be inconſiſt. 
ent with the libel; otherways, libels might be 
ſo laid, as to cut off the defender from tons, 
article of exculf 2. at nana 
Diet of 54. The diets of compearance,.in the court 
nos gy all of Juſticiary, are peremptory; © ſo that crimi- 
perem- nal letters muſt be called on the very day to 
ptory. which the defender is cited: otherways, their 
_- _effe& is loſt, infantia perit, and new letters 
Deſerting muſt be raiſed. If the purſuer does not com- 
of the pear on that day, or will not inſiſt, or if any 
| of the executions be , found informal ; „ the 
Lords deſert the diet, . Wwhich the inſtaner al- 
= riſhes: but, if the purſuer ſhould crave 
elay, on account of the abſence of a neceſ- 
ory witneſs, or for any other reaſonable cauſe 
the ggurt may continue the diet to another dity. 
A dender, who does not compear og the da 
2 ee to which he is cited, is declared 5 in 
.. . conſequence of which, his fiogle eſcheat falls. 


7. 


Fhe defender, after eee in cu i 


called the pannel. - 
Form of " 55, The two things to be chieny reguriſell 1 
determi- a criminal libel, are, 1. the relevancy of the 
ning the facts, i. e. their ſufficiency to infer the concluſi- 
relevancy. on; 2. their truth. The conſideration of the 
firſt, belongs to the judges of the court ; that 
of the other, to the jury or aſſize. In trials 
before the Juſticiary, after hearing council on 
both ſides upon the relevancy, informations 
hinc inde, were, by 1695. c. 4. directed to be 
offered to the court: but, by the late jurif- 
diction act, 20m Ge. II. the judges, after the 
pleading, and minures thereat made up by . 

cler 


Pho no may furthwith piondubeg their integ- 
cutor; reſerving power to them, in caſe f 
difficulty, to direct informations, either on "the 
relevancy of the libel, the import of a ſpecial 
verdict, the degree of. puniſhment, or any o- 


ther matter that may be alledged for the pan- 


nel, before judgment. 
56. If the facts libelled are forund irrelevant, 2 

the pannel is diſmiſſed from the bar: if rele- 

vant, the court remits him to the knowledge 


8. 
of an aſſize. The word aſſize (from aſſis, ſet- Aſſae, 


tled or eſtabliſhed) has different ſignifications: 
it is ſometimes taken for the ſittings of a court; 
ſometimes for its regulations or ordinances, e- 
ſpecially theſe that fix the ſtandard of weights 
and meaſures; and ometimes it ſigniſies a 
jury, either becauſe juries conſiſted of a fixed Or jury. 
determinate number, or becauſe they continu- 
ed ſitting, till hey pronounced their vergict; 
ſee Skene v. afſiſa. A jury or aſſize conſiſit of 
15 ſworn men (Juratores) picked out by the 
court, from a greater number, not exceeding 
fourty five, 1579. c. 76.—1587. c. 88, wo 
have been ſummoned for that purpoſe, by the 
ſneriff, and given in liſt to the defender, at 
ſerving him with a copy of his libel. _. 
Ancieatly, no perſon could be convict- 
ed of the ſmalleſt offence, till he wa found muſt be 
guilty, by a jury of his countrymen: and tho? tried by 
now, for more than a century backwards, it jury. 
has been thought reaſonable, that inferior 
judges might try leſſer breaches. of the peace 
de plano; yet, to this day, all proſecutions of 
crimes, of a higher nature, whether before 
the ſupreme or inferiour criminal courts, muſt 
proceed by juries; and no trial, even for a 
bloodwit 


All crimes 
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character 5 ho "court "4nd Jury.” 1 


The pro- 38. The whole probation muſt be deduced 
— 1 In ore 715 to the 7975 My 55 of the 
onel, 1589, e 90. Crimes tay be prove, 

| _ _ Alber by the pa "Own con ee by 
nel. writing, or by witneſſes. No extrajudicial 
Extrajuai- confeſſion, unleſs it is adhered to by the pan. 
cial con- nel, before the aſſize, can be admitted ab e. 
fefion. vidence; which ſeems dedueible from the fta- 
Judicial tute laſt quoted. Judicial confeſſions, ought to 
confcflion- he received with all ti qualities the pannet has 
thought fit t6 adject to them; ſo that the pro- 
ſecutor, who founds upon” one part of it, mul 

admit the whole to be true. Proof, by wri- 

ting, is ſeldom ufed; except in uſury, forgery 


q 


angrperjury. . "OFT rs 1 
What wit- 59. All objeRions, relevant againft'a wires 
neſſes are in civil queſtions, are alſo relevant in crimi. 
1 nal. Socii criminis, or aflociates in the Tame 
dial. crime, are not received againſt one another, 
except either in crimes againſt the ſtate,” as 
treaſon; in occult crimes; where other wit- 
nneſſes cannot be had, as forgery ; or in thefts 
44+, or depredations, committed in the Highlands 
210 Geo, II. c. 34. The teſtimony of the 
Private party injured, * may be received againſt 
-the pannel, where the King's Advocate 1s the 
only proſecutor; if, from the nature of the 
crime, there muſt be a penury of witneſſes, a 
zn rape, robbery, Cc. Where a crime is t0 5 
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be proved by a. number of circurtiſtances con- Mutt two 
a 5 en — 4 . | 
every one gf which A witneſſes 


art of the ſame.criminal act, a ſingle wills ara) 


each cixcumſtange is ſufficient evidence. ori” * 

But, it may be juſtly doubted; whether this act: 

ought to obtain in crimes. re-iterated by diffe- 

rent criminal acts; for, if a ſingle witneſs be 

deemed. ſufficient in fuch caſe, for proof of each 

ſeparate act, it wauld deſtroy one of the 

ſtrongeſt checks, by which the teſtimony of 

falſe witneſſes may. be redargued. Crimes, Proof, by 

which, by their nature, hardly admit of di- preſum- 

rect evidence, may be proved by preſumpti- ption. 

ons; but, becauſe of the ſeverity of the con- 57 

clufian in criminal trials, theſe preſumptions 

ought to be ſo ſtrong and violent, as neceſſari- 

ly to carry conviction alang with them. For- 

merly, the depoſitions of witneſſes, in all tri- 

als before the Juſticiary or circuit-courts, were 

reduced into writing; but that practice q a- 

boliſhed, by 2 1 Gen. II. c. 19. unleſs where 

the libel concludes death or demembration. 

600. After all the witneſſes have been exa- 

mined in court, the aſſizers are ſhur up in a 

room by themſelves, where they muſt conti- 

nue, excluded from all correſpandence, till 

their verdict or judgment be ſubſcribed by their . e. 

foreman (or chancellour) and clerk, 1587: c. Verdia of 

91,—10672. c. 16. art. 8. concerning the juſtice aflize. 

court, and, according to this verdict, the 

court pronounces ſentence, either candemning 

or abſolving. It is not neceſſary, by the law 

of Scotland, that a jury ſhould be unanimous 

in finding a pannel guilty ; the narroweſt ma- 

jority is as ſufficient againſt the pannel, as for 

him. Juries cannot be puniſhed an the ac- 
Vor. II. H h. count 


Aﬀize of 


error. 


The pow- 


ers of a 


. 


count 7 Mea Either, for : 
the ee hos ey might, 1 5 


Amer law, for ab roof th im . againſt. evi: 
nes: This. SI: ful error. in an. al- 
poſſeſſed of land-e- 


Feng 5 was puni 117 imprifon 1 
a 747 forfeiture of Pym: 4 
„1. c. 14. 6. 2. El. 4 
95 theſe grand aflizes. have Ä l 
fee Skene v. aſſiſe z, and en are A 


| grievance, by the convention of eſtates, 1 1885. 
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61. Tho- the proper b 2 2 0 a jury | be 
to inquire into the truth. 

-levant by the court ; for which. rea 
"are ſometimes called the inqueſt ; . Jet 


many caſes, they judge alſo in matters 0 as 
or relevancy: thus, tho” an objection. a 


a witneſs ſhould be repelled by the 1 the 


aſſizers are under no neceſſity to give tull-cre- 


8 


of ſenten- deſgrye favour, might have an opportunity. of. 


ces, how 


limited. 


dit to his teſtimony. And, in all trials of, art 
and part, where ſpecial facts are not libelled, 
the] jo, if they return a general verdict, ate 


really judges, not only of the truth, but. of 
the relevancy, of the facts that are ſwore. to by 
the witnelles, . A general verdict, is that w 


finds, in general terms, that the pannel i is. 


guilty, or not guilty, or that the libel or de- 
ences are proyed or not proved. In a ſpecial 
finds certain facts proved, 


verdict, the 
the import 92 bich, is to. be atreryars der 


termined by the court. Lien 
62. T hat condemned criminals, whoſe, caſes 


* * to the ſovereign for mercy, it was 
nated, 


* 


the facts ſud re 
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cracked chit ud ſentence of "any raum af jr. 
dicature, ſouthward from the river Fortb, Mr. 

| potting ae ae er corporal eine 
ould be ergcuted in lefs chan 0 days; ! 
i dene from" in en en e days, —= 
11 G. I. c. 260. This law, in I far ag it 
concerns corporal puniſhrmerits, lefs than death " 
or diſmembering, . g. whiping, pillory, &, 

is altered 3 To that judges may now inflict theſe; 

3 days after fentenc”on this fide Forth, and 

12 days after ſentence beyond it, 310 G. II. 

c. 32. 1 a ” LA BEG Loaf Wa 335 En. 2 ed | $3 11 2 

63. Crimes are extinguiſhed, 1. by a remiſ* Extinei· 

ſion from the Soverei 1- But a remiſſion, on of 
tho it ſecures the delinquent from the public <imes, by 
reſentment, the exerciſe of which belongs to en es 
the crown, cannot cut off the party injured which 
from his claim of damages, over which the does not | 
crown-has no prerogative. ' Agreeahlj 10 this cut off the 
diſtinction, no perſon was allowed to plesd — E 
remiſſion, till he had found ſecurity to n | 

or aſſych the private party, 1457; & 74> 6 

1528, c. 7; and in the caſe of ſlaughter, - the 

rife or the executors of the deceafed, who. were 

intitled to the aſſythment, - behoved to fign let- 

ters of Hains, acknowledging that they had re. 


4 
8 


be granted to the ſlayer, 1,592, 4. 155, Ne. 
I, * Whotverthe lire Ft el? man, 
is liable in damages to the private proſecutor, 
in the ſame manner, as if he had been tried and 
found guilty. Even general acts of indemnity A8s ofin- 
an in Parliament, tho' they liberate from demnity. : 
Sach en law infficts upon the griminalal. 
merely per meilium pane, 1. Fuly 1713, Stuart; 
yet do not ſecure againft the payment of ang 
9 pecunial 


ed ſatisfaction, before any remiſſion Ns rde 


ha 


, Bode 
cunial fille, which is given by atute wo che 
wy injured, 22. F4b. 1712, Robertſon; nor 
conſequently, againſt the demand ele Aman 
competent to him, in name of damages. 


By the 64. Leſſer injuries, Which cantiot be pro- 


rome periy faid to affect che public peace, may de 


dba. extinguiſhed by the private party's  expteſsly 


fence. forgiving them, or even by his being reconci- 
| led to the offender, after receiving che injury. 
Hence ariſes the rule, diffmulatione wollitttr in- 

juria. But where the "offence is of athigher 
nature, the party injured, tho' he ma y paſs 

from the proſecution, in ſo far as Wie rag in- 

tereſt is concerned, cannot preclude the advo- 

cate or procurator fiſcal from r 4 un. 

| diftam publicam. © 

Bypreſcri- 6g. Crimes are alſo entinguifided-by'p rhſcri- 
Pen. tion, Which operates by the mere 15 pſe — 
time, without any act. either of the 800 
or of the private ſufferer. Crimes preſur be 
9 the Roman law, 1. 12. C. a. Corn. 
de fal. * by the cuſtom of Scotland, fee Mac- 

kenz. Crim. Tr. Tit. Preſcription, in 20 years 
but in particular crimes, the preſcription is 1. 
mited by ſtatute to a ſhorter time. No perſon 
can be proſecuted upon the act for wrongous 
impriſonment, 1701, c. 6, after three years, 
High treaſon, committed within his Majeſty's 
— ſuffers like ways a triennĩal preſcri- 
B if indictment be not found agalnſt the 
itor by a grand jury within that time, Long 

Gul. III. c. 3. Al actions, "brought upon 

ny penal ſtatute — 4 to be made, e — 
penalty is a iated to the crown, expire in 
two years 6 the offence: — 
. Penalty k goes to he crown or other proſe- 
e 
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cutor, A . 
and the crown within two years after that year. 
ended. 3 1m Elixi c. 3. And this, tho an 
Engliſb 5 affects Sratland, as it limits all the 
penal ſtatutes: paſſed ſince the union, which 
concern this part of che united kingdom. er- 
tain crimes are, without the aid of any ſtatute 
extinguiſhed by a ſhorter preſcription than 20 
years. By our old la, R. M. I. A. c. 105 in 
the caſes of rape, robbery and hameſucken, 
the party — was not heard after à ſilence 
of 24 hours; from a preſumption, that perſons 
cannot be ſo groſsly injured, without immedi- 
ately complaining: and it is probable, that a 
proſecution for theſe crimes, if delayed for a- 
ny conſiderable time, would be caſt even at 
this day, or at leaſt the puniſhment” reſtricted, 


Leſſer injuries ſuffer alſo a ſhort preſcription; 


law preſuming forgiveneſs, from the nature of 
the offence, and the filence of the party. The- 
particular ſpace of time ſufficient to eſtabliſn 
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